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IN  THE 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  9610 


Andrew  J.  May,  Appellant, 


vs. 

United  States  of  America,  Appellee 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLANT,  ANDREW  J.  MAY 


Jurisdictional  Statement 

The  indictment  was  returned  January  23,  1947  (R.  7377), 
and  contains  four  counts.  Count  I  charges  that  defendants 
conspired  together  to  commit  offenses  against  the  United 
States,  that  is,  to  violate  Section  203,  Title  18,  U.  S.  C.,  and 
defraud  the  United  States  in  that  appellant,  Andrew  J.  May, 
a  member  of  Congress,  received  and  agreed  to  receive, 
directly  and  indirectly,  compensation  for  services  rendered 
and  to  be  rendered  to  two  corporations,  Erie  Basin  Metal 
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Products,  Inc.  and  Batavia  Metal  Products,  Inc.,  and  to 
the  other  defendants  named  in  the  indictment,  Henry  M. 
Garsson,  Murray  Garsson  and  Joseph  F.  Freeman  in  rela¬ 
tion  to  matters  in  which  the  United  States,  through  the  "War 
Department,  was  directly  and  indirectly  interested,  in  vio¬ 
lation  of  18  U.  S.  C.  88  (R.  7377).  Count  II  charged  appel¬ 
lant  did  receive  directly  and  indirectly  money  compensation 
for  services  rendered  and  to  be  rendered  to  Erie  Basin  Metal 
Products,  Inc.  and  Henry  M.  Garsson,  Murray  Garsson  and 
Joseph  F.  Freeman,  in  the  sum  of  Five  Thousand  Dollars 
($5,000.00)  on  August  22,  1944.  The  other  persons  named 
in  the  indictment  were  made  defendants  as  aiders  and 
abettors,  all  in  violation  of  18  U.  S.  C.  203  (R.  7389).  Count 
III  charged  the  same  offense  as  Count  II,  except  that  the 
compensation  was  described,  not  as  money,  but  as  check 
No.  1219  of  Erie  Basin  Metal  Products,  Inc.  of  the  value 
of  $5,000.00  (R.  7391).  Count  IV  charged  an  agreement 
by  appellant  to  receive  compensation  in  the  amount  of 
$15,477.60  from  Batavia  Metal  Products,  Inc.  and  $38,156.47 
from  Erie  Basin  Metal  Products,  Inc.  in  return  for  services. 
Henry  M.  Garsson,  Murray  Garsson  and  Joseph  F.  Free¬ 
man  were  made  defendants  as  aiders  and  abettors  (R.  7392). 

Appellant  was  arraigned  and  pleaded  not  guilty  on  Janu¬ 
ary  24,  1947  (R.  7394).  Appellant’s  motions  to  dismiss  the 
indictment,  to  strike  and  for  leave  to  inspect  the  grand  jury 
minutes,  filed  February  7,  1947  (R.  7396)  and  his  motion 
to  suppress  evidence,  filed  April  1,  1947,  were  overruled  by 
the  District  Court  on  April  18,  1947  (R.  7490).  A  trial  was 
had  before  a  jury  beginning  on  April  18,  1947  and  conclud¬ 
ing  on  July  3,  1947.  Appellant’s  motions  to  strike  evidence 
and  for  acquittal  were  overruled  at  the  close  of  the  Govern¬ 
ment’s  case  and  at  the  close  of  the  evidence.  A  verdict  of 
not  guilty  on  all  counts  of  the  indictment  were  directed  by 
the  court  below  at  the  close  of  the  Government’s  case  as  to 
Joseph  F.  Freeman.  Appellant’s  motion  for  acquittal  was 
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granted  as  to  Count  II  of  the  indictment,  the  prosecution 
having  elected  to  stand  upon  Count  III.  There  was  a  ver¬ 
dict  of  guilty  against  appellant  and  the  remaining  defend¬ 
ants  on  Counts  I,  III  and  IV.  Appellant’s  motions  for 
judgment  of  acquittal,  in  arrest  and  for  a  new  trial  and  his 
supplemental  motion  for  examination  of  jurors  and  for  a 
new  trial  were  argued  and  denied  (R.  7574-7586).  On  July 
25,  1947  appellant  was  sentenced  to  imprisonment  for  eight 
months  to  two  years,  to  run  concurrently  on  each  count. 
Similar  sentences  were  imposed  upon  the  remaining  de¬ 
fendants.  All  defendants  were  granted  bond  pending 
appeal.  All  defendants  duly  filed  bonds  on  appeal.  Appel¬ 
lant  filed  his  notice  of  appeal  on  July  25,  1947.  On  July 
25,  1947  the  court  below  extended  the  time  for  filing  the 
record  and  docketing  the  appeal  to  and  including  November 
17,  1947.  Appellant  filed  his  designation  of  record  on 
August  5,  1947.  The  record  on  appeal  was  filed  November 
17,1947. 

The  jurisdiction  of  this  Court  is  invoked  under  the  act  of 
March  3, 1901,  c.  854  (31  Stat.  1225, 1341),  D.  C.  Code  (1940 
Edition),  Title  17,  Section  101. 

Statement  of  the  Case 

The  defendants  named  in  the  indictment  were  appellant, 
Andrew  J.  May,  Henry  M.  Garsson,  Murray  Garsson  and 
Joseph  F.  Freeman.  The  indictment  charged  that  appellant 
was  a  member  of  the  House  of  Representatives  of  the 
United  States,  representing  the  Seventh  Congressional  Dis¬ 
trict  of  Kentucky,  and  was  Chairman  of  the  Committee  on 
Military  Affairs  of  the  House  (R.  7377). 

The  indictment  charged  that  Henry  M.  Garsson  was  a 
director,  officer  and  stockholder  of  Erie  Basin  Metal  Prod¬ 
ucts,  Inc.  and  of  Batavia  Metal  Products,  Inc.,  which  were 
corporations  enagaged  in  the  production  of  war  materials 
under  contracts  with  the  War  Department  (R.  7377). 
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The  defendants,  Murray  Garsson  and  Joseph  F.  Freeman, 
were  described  as  employees  and  agents  of  said  corpora¬ 
tions  and  acted  as  their  representatives  in  the  District  of 
Columbia  and  elsewhere  (R.  7377). 

The  indictment  contained  four  counts.  Count  I  charged 
that  appellant,  Andrew  J.  May,  as  a  duly  elected  member 
of  Congress,  conspired  and  agreed  together  with  the  other 
defendants  to  receive  and  agreed  to  receive,  directly  and 
indirectly,  from  the  named  corporations  and  from  the  other 
defendants  named  in  the  indictment,  compensation  for  serv¬ 
ices  rendered  and  to  be  rendered  on  behalf  of  the  corpora¬ 
tions  and  the  other  defendants,  in  relation  to  contracts  and 
other  matters  to  which  the  United  States  was  a  party  or  in 
which  the  United  States  was  directly  and  indirectly  in¬ 
terested  through  the  War  Department.  The  first  count 
of  the  indictment  in  general  terms  charged  a  conspiracy 
and  agreement  also  to  defraud  the  United  States  of  its 
Governmental  functions;  this  on  the  theory  that  the  United 
States  was  entitled  to  have  appellant  act  in  his  official 
capacity,  free  from  any  influence  or  partiality  resulting  from 
a  personal  and  pecuniary  interest  in  the  success  of  the  other 
defendants  named  in  the  indictment  and  the  two  corpora¬ 
tions  named  therein  in  negotiating  and  dealing  with  the 
War  Department  (R.  7377). 

The  indictment  charged  that  payments  were  to  be  made 
to  appellant  in  exchange  for  services,  and  that  a  corpora¬ 
tion  wmuld  be  organized,  known  as  the  Cumberland  Lumber 
Company.  In  order  to  conceal  such  payments,  the  checks 
of  the  named  corporations  would  be  drawn  payable  to  this 
Company  and  that  the  defendants  would  cause  approxi¬ 
mately  twTenty-one  hundred  acres  of  timber  land  in  Letcher 
County,  Kentucky,  to  be  purchased  in  the  name  of  the 
Cumberland  Lumber  Company  for  the  purpose  of  conceal¬ 
ing  the  fact  that  appellant  was  the  owner  of  the  Cumberland 
Lumber  Company  and  its  assets.  It  was  also  charged  in 
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the  indictment  that  in  order  to  justify  payments  by  the 
named  corporations,  the  defendants  would  cause  the  books 
and  records  of  these  corporations  to  indicate  that  payments 
had  been  made  for  advances  for  lumber  purchased  and  for 
loans  and  advances  to  the  defendants,  Henry  M.  Garsson 
and  Murray  Garsson.  In  exchange  for  such  compensation, 
the  indictment  charged  that  appellant  would  intercede  on 
behalf  of  the  other  defendants  to  the  indictment  and  on 
behalf  of  the  corporations  named  therein  concerning  con¬ 
tracts  and  other  matters  in  which  they  were  interested  in 
the  War  Department,  for  the  purpose  of  obtaining  decisions 
and  actions  satisfactory  to  the  other  defendants  and  to  the 
corporations  named  in  the  indictment  (R.  7380). 

Thirty-five  so-called  overt  acts  are  stated  in  the  indict¬ 
ment  as  having  been  performed  for  the  purpose  of  effect¬ 
ing  the  objects  of  the  conspiracy.  It  is  the  theory  of  the 
indictment  that  the  alleged  conspiracy  was  formed  for  the 
purpose  of  committing  offenses  against  the  United  States, 
that  is,  to  violate  18  U.  S.  C.,  Section  203,  and  to  defraud 
the  United  States  in  violation  of  18  U.  S.  C.  88.  It  is  charged 
that  the  conspiracy  commenced  on  the  1st  day  of  January, 
1942  and  continued  until  December  31,  1946,  and  it  is  laid 
in  the  District  of  Columbia  (R.  7377-7382). 

Count  II  charged  that  the  named  corporations  entered 
into  contracts  with  the  War  Department  and  that  there 
were  many  questions  and  matters  pending  before  the  War 
Department  involving  these  corporations  in  which  the 
United  States  was  directly  and  indirectly  interested.  It 
charged  that  in  the  District  of  Columbia  on  August  22, 
1944,  appellant  being  then  a  member  of  Congress,  did  re¬ 
ceive  directly  and  indirectly,  from  the  other  defendants 
and  Erie  Basin  Metal  Products,  Inc.,  compensation  for 
services  to  be  rendered  them  in  relation  to  contracts  and 
other  matters  in  which  the  United  States  was  directly  and 
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indirectly  interested  before  the  War  Department  in  money 
in  the  sum  of  $5,000.00  (R.  7389). 

Curiously,  count  II  of  the  indictment  names  Henry  M. 
Garsson,  Murray  Garsson  and  Joseph  F.  Freeman  as  de¬ 
fendants,  on  the  theory  that  they  aided,  abetted,  counseled, 
induced  and  procured  appellant  to  receive  compensation  for 
such  services.  The  indictment  charged  that  this  was  in  vio¬ 
lation  of  18  U.  S.  C.  203  (R.  7390). 

Count  III  of  the  indictment  charged  substantially  the 
same  offense  as  count  II,  except  that  in  lieu  of  it  charging 
the  money  payment  of  $5,000.00,  it  charged  that  appellant 
did  receive  as  compensation  check  No.  1219,  drawn  by  Erie 
Basin  Metal  Products,  Inc.,  of  the  value  of  $5,000.00  on 
August  22, 1944  (R.  7391). 

As  in  count  II,  Henry  M.  Garsson,  Murray  Garsson  and 
Joseph  F.  Freeman  are  named  as  defendants,  on  the  theory 
that  they  aided,  abetted,  counseled,  induced  and  procured 
appellant  to  receive  compensation  for  such  services.  Count 
III  is  also  stated  to  be  in  violation  of  18  U.  S.  C.  203  (R. 
7391). 

Count  IV  charged  that  in  the  District  of  Columbia  on 
January  27,  1944,  appellant  being  then  a  member  of  Con¬ 
gress,  agreed  to  receive  directly  and  indirectly  from  the 
other  named  defendants,  Erie  Basin  Metal  Products,  Inc. 
and  Batavia  Metal  Products,  Inc.,  compensation  for  serv¬ 
ices  rendered  and  to  be  rendered  to  them  in  relation  to  mat¬ 
ters  in  which  the  United  States  was  directly  and  indirectly 
interested  before  the  War  Department,  in  that  appellant 
did  agree  to  receive  compensation  in  the  amount  of 
$15,477.60  from  Batavia  Metal  Products,  Inc.  and  $38,156.47 
from  Erie  Basin  Metal  Products,  Inc.,  and  other  amounts 
to  the  grand  jurors  unknown,  in  return  for  the  rendition  of 
services  to  these  persons  and  corporations  by  exerting  in¬ 
fluence  upon  officers  and  employees  of  the  War  Department 
(R.  7392). 
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As  in  Counts  II  and  III,  Henry  M.  Garsson,  Murray  Gars- 
son  and  Joseph  F.  Freeman  are  named  as  defendants,  on 
the  theory  that  they  aided,  abetted,  counseled,  induced  and 
procured  appellant  to  receive  compensation  for  such  serv¬ 
ices.  This  count  is  also  charged  to  be  in  violation  of  18 
U.  S.  C.  203  (R.  7393). 

All  defendants  pleaded  not  guilty  to  the  indictment  on 
January  24,  1947  (R.  7394).  On  February  7,  1947,  appel¬ 
lant  filed  a  motion  to  dismiss  the  indictment,  a  motion  to 
strike  certain  allegations  from  the  indictment,  a  motion  to 
require  the  prosecution  to  elect  which  offenses  it  will  try  as 
between  Counts  II  and  III  of  the  indictment,  and  a  motion 
to  inspect  the  minutes  of  the  grand  jury.  Similar  motions 
were  filed  on  behalf  of  the  other  defendants  (R.  7396-7409, 
7098). 

On  April  1, 1947  appellant  filed  a  motion  to  suppress  cer¬ 
tain  evidence  supported  by  affidavit.  Briefly,  it  was  appel¬ 
lant’s  position  that  each  count  of  the  indictment  failed  to 
charge  any  offenses  with  precision  and  certainty  and  failed 
to  inform  him  and  the  court  sufficiently  of  the  nature  of  the 
charge  attempted  to  be  made  in  the  indictment  (R.  7469, 
7261). 

It  was  also  contended  in  the  District  Court  that  the  con¬ 
spiracy  statute,  18  U.  S.  C.  88,  embraced  two  offenses — (1) 
a  conspiracy  to  commit  an  offense  against  the  United  States, 
and  (2)  a  conspiracy  to  defraud  the  United  States — which 
should  be  kept  separate  in  any  indictment  drawn  under  this 
section.  The  plain  language  of  paragraph  1  of  the  indict¬ 
ment  admittedly  charged  that  defendants  conspired  to  com¬ 
mit  offenses  against  the  United  States,  that  is,  to  violate 
Title  18  U.  S.  C.  203,  and  to  defraud  the  United  States. 
These  two  separate  offenses  under  the  decisions  could  not 
be  included  in  a  single  count  in  an  indictment.  Such  prac¬ 
tice  was  also  forbidden  by  Rule  8(a)  of  the  Rules  of  Crimi¬ 
nal  Procedure,  and  by  18  U.  S.  C.  557  (R.  7124). 
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It  was  also  contended  by  appellant  that  Counts  II,  III  and 
IV  of  the  indictment  likewise  attempted  to  charge  three, 
and  possibly  four,  separate  and  distinct  offenses,  and  that 
18  U.  S.  C.  203  makes  a  crime  only  the  agreement  to  receive 
or  receipt  of  compensation  by  a  member  of  Congress  for 
services  rendered  in  connection  with  matters  in  which  the 
United  States  is  interested,  and  does  not  make  the  payor 
guilty  of  any  offense.  Therefore,  the  indictment  was  fatally 
defective,  as  it  named  as  defendants  Henry  M.  Garsson, 
Murray  Garsson  and  Joseph  F.  Freeman  as  aiders  and  abet¬ 
tors  on  the  theory  that  they  agreed  to  pay  or  paid  the  com¬ 
pensation  described  in  these  counts  of  the  indictment.  It 
was  also  pointed  out  that  even  if  such  agreement  to  pay 
compensation  violated  the  statute,  it  would  be  a  separate 
offense  from  the  agreement  to  receive  and  an  indictment 
could  not  charge  in  one  count  both  the  agreement  to  receive 
and  the  agreement  to  pay  such  compensation  (R.  7155).  The 
Garssons  and  Freeman  were  also  indicted  under  Counts 
III  and  IV. 

Appellant,  while  a  Congressman  and  while  Chairman  of 
the  House  Military  Affairs  Committee,  testified  before  the 
Senate  War  Investigating  Committee  as  a  witness  concern¬ 
ing  the  matters  and  things  set  forth  in  all  counts  of  the 
indictment,  and  furnished  as  a  part  of  his  testimony  vouch¬ 
ers,  papers  and  other  evidence,  including  checks,  relating 
to  the  matters  and  things  described  in  the  indictment,  and 
particularly  to  the  Cumberland  Lumber  Company.  The 
giving  of  this  testimony  and  the  fact  that  it  did  relate  to  the 
matters  and  things  set  forth  in  the  indictment  conferred  im¬ 
munity  from  any  criminal  prosecution  involving  such  testi¬ 
mony  and  evidence,  except  for  perjury,  by  virtue  of  R.  S. 
S59,  28  U.  S.  C.  634  and  the  Fifth  Amendment  to  the  Consti¬ 
tution.  The  prosecution  used  the  testimony  and  evidence 
obtained  by  the  Senate  Committee  from  Congressman  May 
in  violation  of  the  statute  and  the  Constitution.  Having 
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obtained  immunity,  the  Government  was  precluded  from 
bringing  the  present  indictment  and  prosecution  and  it 
should  have  been  dismissed  (R.  7146). 

Appellant  also  filed  a  motion  to  strike  out  designated  por¬ 
tions  of  the  indictment  on  the  theory  that  the  Government 
should  be  required  to  go  to  trial  on  the  first  offense  at¬ 
tempted  to  be  stated  in  each  count  of  the  indictment,  and 
that  all  other  allegations  of  the  indictment  should  be 
stricken  because  of  duplicity  and  surplusage  under  Rule 
7(d)  of  the  Rules  of  Criminal  Procedure.  Appellant  also 
moved  that  the  prosecution  be  required  to  elect  between 
Counts  II  and  III  as  they  concerned  the  same  offense.  Ap¬ 
pellant  also  moved  for  the  right  to  inspect  the  grand  jury 
minutes  on  the  ground  that  such  inspection  would  show  that 
matters  occurring  before  the  grand  jury  would  warrant  the 
dismissal  of  the  indictment;  this  on  the  theory  that  illegal 
and  improper  testimony  was  used  before  the  grand  jury  to 
obtain  the  present  indictment  in  violation  of  28  U.  S.  C.  634 
and  the  Fifth  Amendment  to  the  Constitution  (R.  7098, 
7399). 

Appellant  also  moved  to  suppress  evidence  relating  to 
matters  and  things  set  forth  in  the  indictment  on  the  ground 
that  R.  S.  859,  28  U.  S.  C.  634  forbids  the  use  of  such  evi¬ 
dence  in  any  criminal  proceeding  involving  this  defendant 
because  testimony  had  been  given  by  appellant  concerning 
the  same  before  a  Committee  of  the  Senate  of  the  United 
States,  and  for  the  further  ground  that  leads  were  furnished 
in  the  testimony  of  the  defendant  before  the  Committee 
of  the  Senate  from  which  much  of  the  foregoing  facts  being 
used  by  the  prosecution  were  derived  in  violation  of  the 
mentioned  statute  and  the  Fifth  Amendment  to  the  Con¬ 
stitution.  A  supporting  affidavit  was  filed  with  this  motion, 
the  allegations  of  which  were  never  denied  by  the  Govern¬ 
ment  (R.  7471). 

After  argument  on  April  18, 1947,  the  District  Court  over- 
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ruled  all  of  appellant’s  motions  and  all  similar  motions  filed 
on  behalf  of  the  other  defendants,  impaneled  a  jury  and  com¬ 
menced  the  trial  of  the  case  (R.  7490,  7492). 

All  evidence  offered  by  the  prosecution  was  objected  to  by 
the  defendants  on  the  ground  that  it  was  generally  in¬ 
competent,  irrelevant,  immaterial,  hearsay  and  certainly 
was  not  admissible  under  the  conspiracy  count  of  the  in¬ 
dictment  for  the  reason  that  no  proof  aliunde  existed  to 
establish  the  existence  of  any  conspiracy  (R.  187). 

The  trial  court  without  requiring  the  prosecution  to  estab¬ 
lish  the  existence  of  a  conspiracy  received  all  evidence 
offered  by  the  prosecution,  including  evidence  relating  to 
the  thirty-five  overt  acts  and  to  other  alleged  overt  acts, 
provisionally  and  on  the  assurance  of  the  prosecution  that 
they  would  connect  all  of  this  evidence  up  properly  before 
the  trial  was  over  and  would  establish  by  competent  evi¬ 
dence  the  existence  of  the  conspiracy  charged  in  count  I  and 
the  violations  as  stated  in  Counts  II,  III  and  IV  of  the  indict¬ 
ment.  Appellant,  before  evidence  was  received  pertaining 
to  the  matters  and  things  about  which  he  testified  before 
the  Senate  Committee,  also  moved  during  the  trial  to  sup¬ 
press  all  evidence  relating  to  the  testimony  and  evidence 
appellant  had  given  to  the  Senate  Committee  on  the  ground 
that  the  very  least  that  could  be  said  for  28  U.  S.  C.  634  was 
that  it  certainly  forbids  the  use  of  evidence  of  such  a  char¬ 
acter  against  appellant.  The  trial  court  overruled  this 
motion  and  imposed  upon  the  prosecution  no  restriction 
whatever  on  the  use  of  this  evidence  and  permitted  them 
to  use  the  very  letters,  checks  and  vouchers  which  the  Senate 
Committee  obtained  from  appellant  during  his  testimony 
and  from  leads  furnished  by  his  testimony  before  the  Senate 
Committee.  In  fact,  practically  all  of  the  Government’s  evi¬ 
dence  was  obtained  from  the  Senate  Committee  and  their 
exhibits  showed  this  fact  on  their  face  by  the  notations 
thereon  of  the  Senate  Committee  (R.  204). 
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At  the  conclusion  of  the  Government’s  case,  appellant 
moved  for  judgment  of  acquittal.  The  other  defendants 
also  moved  for  judgment  of  acquittal.  In  addition,  all  of 
the  defendants  moved  to  strike  out  each  and  every  exhibit 
provisionally  received  in  the  record,  and  to  strike  out  the 
testimony  of  each  witness  who  testified  for  the  prosecution. 
The  court  denied  all  motions  to  strike,  denied  appellant’s 
motion  for  judgment  of  acquittal,  and  denied  the  motions  of 
the  defendants,  Henry  M.  Garsson  and  Murray  Garsson 
for  acquittal  (R.  7496,  7499). 

As  to  the  defendant,  Joseph  F.  Freeman,  the  court  took 
the  view  that  there  was  no  evidence  under  any  of  the  counts 
of  the  indictment  to  support  any  of  the  charges  against  that 
defendant,  and  directed  a  judgment  of  acquittal  in  his  favor 
(R.  7499,  2258). 

In  denying  appellant’s  and  the  other  named  defendants’ 
motions  for  judgment  of  acquittal,  the  court  reserved  to 
these  defendants  the  right  to  renew  said  motions  at  the 
close  of  all  evidence  (R.  2265). 

In  view  of  the  judgment  of  acquittal  entered  as  to  the 
defendant,  Freeman,  appellant  and  the  remaining  defend¬ 
ants  moved  to  strike  all  of  the  testimony  in  the  case  pertain¬ 
ing  to  the  activities  of  Freeman  as  being  incompetent,  irrele¬ 
vant,  immaterial  and  hearsay  as  to  the  other  defendants. 
This  motion  was  denied  and  the  court  permitted  all  of  the 
testimony  concerning  Joseph  Freeman  to  stand  and  to  be 
considered  as  evidence  against  the  remaining  defendants 
(R.  2281). 

At  the  close  of  all  the  evidence,  the  three  remaining  de¬ 
fendants  renewed  their  motions  to  strike  all  exhibits  and 
testimony  of  the  Government  witnesses  and  renewed  their 
motions  for  judgment  of  acquittal.  The  trial  court  granted 
each  of  the  defendants’  motions  for  judgment  of  acquittal 
on  Count  II  of  the  indictment,  as  Count  II  and  Count  III  of 
the  indictment  charged  the  same  offenses,  and  required  the 
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Government  to  elect  between  these  counts.  The  Govern¬ 
ment  having;  elected  Count  III,  a  judgment  of  acquittal  was 
directed  on  Count  II  (R.  6258,  6268,  7494). 

The  trial  court  overruled  the  defendants’  motion  to  strike 
and  overruled  their  motions  for  judgment  of  acquittal  on 
Counts  I,  III  and  IV  of  the  indictment  (R.  7499). 

On  July  3, 1947,  the  jury  returned  a  verdict  finding  appel¬ 
lant,  Andrew  J.  May,  and  the  defendants,  Henry  M.  Garsson 
and  Murray  Garsson,  guilty  on  Counts  I,  III  and  IV  of  the 
indictment  (R.  7017). 

On  July  9,  1947,  appellant  and  the  remaining  defendants 
filed  motions  for  judgment  of  acquittal,  in  arrest  of  judg¬ 
ment  and  for  a  new  trial  (R.  7559). 

On  July  25, 1947,  appellant  and  the  mentioned  defendants 
filed  a  supplemental  motion  for  a  new  trial  and  for  examina¬ 
tion  of  the  jurors,  with  a  supporting  affidavit.  Appellant 
and  the  remaining  defendants  sought  an  examination  of 
the  jurors  because  interviews  with  them  had  disclosed  that 
they  had  violated  the  court’s  instructions,  particularly  as 
to  reading  prejudicial  matter  appearing  daily  in  the  public 
press  concerning  the  trial  (R.  7582). 

On  July  25,  1947,  all  post-verdict  motions  of  the  defend¬ 
ants  were  overruled  and  the  court  sentenced  appellant  to 
imprisonment  from  eight  months  to  two  years,  to  run  con¬ 
currently,  and  allowed  appellant  to  remain  on  bond  pending 
appeal.  A  similar  judgment  was  entered  as  to  the  defend¬ 
ants,  Henry  M.  Garsson  and  Murray  Garsson  (R.  7586, 
7070,  7589,  7092). 

On  July  25, 1947,  appellant  and  the  two  other  defendants 
filed  notices  of  appeal,  elections  not  to  commence  the  service 
of  sentence  and  their  bonds  on  appeal  (R.  7590,  7596). 

On  July  25,  1947,  an  order  was  entered  by  the  District 
Court  extending  the  time  to  and  including  November  17, 
1947  for  filing  of  the  record  on  appeal  and  the  docketing  of 
the  appeal  (R.  7602). 
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On  August  5,  1947,  appellant  and  the  remaining  defend¬ 
ants  filed  their  designation  of  record  (R.  7603). 

The  record  on  appeal  has  been  duly  filed  in  this  Court. 

In  order  to  determine  the  facts  material  to  the  considera¬ 
tion  of  the  questions  presented  in  this  brief,  this  Court 
will  be  required  to  read  the  entire  record  on  appeal.  We 
say  this  for  the  reason  that  each  and  every  item  of  testimony 
in  this  case  was  received  provisionally  only,  over  the  ob¬ 
jections  of  the  defendants,  and  defendants  contend  should 
not  have  been  so  received  because  the  prosecution  never 
established  the  basic  charges  in  the  indictment.  Not  one 
single  meeting  among  the  defendants  was  shown  or  any  cir¬ 
cumstances  under  which  the  defendants  could  have  had  a 
meeting  of  minds  on  a  conspiracy.  The  great  bulk  of  the 
Government’s  testimony  and  their  exhibits  related  to  so- 
called  overt  acts  and  things  done  in  pursuance  of  the  al¬ 
leged  conspiracy  charged  in  Count  I.  Since  the  Government 
never  proved  by  any  competent  evidence  whatever  the  ex¬ 
istence  of  any  such  conspiracy,  all  of  this  evidence  was 
inadmissible,  was  hearsay  as  to  every  other  defendant  and 
should  have  been  stricken  from  the  record  and  should  never 
have  been  received  in  the  first  instance.  Not  only  did  the 
Government  fail  to  establish  a  conspiracy,  but  it  was  not 
even  able  to  prove  a  meeting  between  appellant  and  the 
other  defendants  named  in  the  indictment.  Insofar  as  the 
evidence  pertaining  to  Count  III  of  the  indictment,  which 
related  to  an  alleged  payment  of  $5,000.00  by  check  to  appel¬ 
lant,  is  concerned,  it  may  be  stated  that  the  evidence  failed 
utterly  to  sustain  the  charge  that  this  check  was  for  compen¬ 
sation.  The  undisputed  facts  concerning  this  cheek  were 
that  it  was  a  check  drawn  by  Erie  Basin  Metal  Products, 
Inc.,  payable  to  Murray  Garsson.  As  the  Cumberland  Lum¬ 
ber  Company,  which  was  owned  by  Dr.  Garsson,  was  at  that 
time  in  need  of  funds,  and  as  Congressman  May  was  acting 
as  disbursing  agent  and  service  of  process  agent  for  this 
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company,  Murray  Garsson  agreed  to  permit  $4,000.00  of 
this  check  to  be  used  for  Cumberland  Lumber  Company 
purposes.  Thereupon,  pursuant  to  this  arrangement,  Con¬ 
gressman  May  deposited  $4,000.00  of  this  $5,000.00  check 
in  his  personal  account  at  the  National  Bank  of  Washing¬ 
ton  and  delivered  $1,000.00  of  the  check  to  Mr.  Freeman 
for  delivery  to  Mr.  Garsson.  Mr.  May  (R.  2674)  testified 
that  he  gave  the  money  to  Mr.  Freeman  who  also  testified 
(R.  6009)  to  this  fact  and  that  he  gave  the  cash  to  Murray 
Garsson.  The  $4,000.00  placed  in  Congressman  May’s  per¬ 
sonal  account  was  disbursed  to  pay  a  land  note  in  the 
amount  of  $2,606.00  of  the  Cumberland  Lumber  Company 
on  the  day  of  deposit,  August  22,  1944,  and  to  reimburse 
Congressman  May  for  personal  funds  previously  advanced 
by  him  (see  Defendants’  Exhibit  202)  (R.  2673-2687). 

On  August  24,  $1300.00,  the  balance  of  a  legal  fee  owed 
an  attorney  by  the  name  of  A1  Levin,  was  paid  by  Con¬ 
gressman  May  through  the  defendant,  Joseph  Freeman 
(R.  2685).  Mr.  Freeman  testified  he  paid  the  $1300.00  to 
Mr.  Levin  (R.  6010).  The  balance  remaining  from  this 
$4,000.00  credit  of  $94.00  was  accounted  for  under  itemized 
disbursements  for  the  benefit  of  the  Cumberland  Lumber 
Company  (R.  2721),  the  Defendants’  Exhibit  No.  114. 
Vouchers  support  this  exhibit  (R.  2696)  (See  Defendants’ 
Exhibits  117  through  183). 

It  is  also  significant  to  note  that  the  receipt  of  $4,000.00 
of  this  $5,000.00  check  was  testified  to  by  Congressman  May 
before  the  Senate  Committee,  which  was  told  by  him 
that  this  sum  of  $4,000.00  was  deposited  in  his  personal 
account  and  was  disbursed  for  the  account  of  the  Cumber¬ 
land  Lumber  Company.  For  this  reason,  the  evidence  re¬ 
lating  to  this  transaction  could  clearly  not  be  used  to  sup¬ 
port  Count  III  in  view  of  the  prohibitions  of  28  U.  S.  C.  634. 
There  was  no  evidence,  therefore,  to  support  Count  III  of 
the  indictment  that  the  $5,000.00  check  was  received  by 
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Congressman  May  as  compensation  for  services  rendered. 
The  uncontradicted  evidence  was  all  to  the  contrary. 

There  was  no  substantial  evidence  to  support  the  allega¬ 
tions  of  Count  IV.  Count  IV  is  a  complex  charge  involving 
an  alleged  agreement  on  the  part  of  appellant  with  the  other 
defendants  and  the  two  corporations  named  in  this  indict¬ 
ment  to  receive  two  specific  sums  as  compensation  for 
services,  namely,  $15,477.60  from  the  Batavia  Metal  Prod¬ 
ucts  Company  and  $38,156.47  from  Erie  Basin  Metal  Prod¬ 
ucts,  Inc.  There  was  no  direct  evidence  of  any  agreement 
of  this  nature  nor  was  there  any  circumstantial  evidence 
from  which  any  such  agreement  could  be  found.  There  was 
disbursed  through  appellant  the  total  sum  of  $33,728.07, 
including  the  $5,000.00  heretofore  referred  to,  for  the 
account  of  the  Cumberland  Lumber  Company.  No  other 
sums  were  paid  and  there  was  no  evidence  that  any  further 
sums  were  agreed  to  be  paid  to  appellant  for  the  account 
of  the  Cumberland  Lumber  Company  or  for  any  account. 
The  amounts  received  by  appellant,  as  we  have  indicated 
before,  are  set  out  in  detail  on  Defendants’  Exhibit  114 
(R.  2721)  and  they  correspond  with  the  deposits  made  to 
the  various  accounts  of  appellant  shown  in  the  Govern¬ 
ment’s  evidence  (R.  3677,  2689).  Detailed  and  itemized 
statements  of  the  disbursements  of  these  funds  are  shown 
by  Defendants’  Exhibit  114  (R.  2721)  and  in  all  their  details 
are  covered  by  the  testimony  of  Congressman  May  (R. 
2696).  Vouchers,  including  the  pay-roll  book  of  the  Cum¬ 
berland  Lumber  Company,  support  Congressman  May’s 
statement  of  account.  These  disbursements  are  uncontra¬ 
dicted  and  how,  from  the  status  of  the  evidence,  any  agree¬ 
ment  on  the  part  of  Congressman  May  could  be  found  to 
receive  the  specific  sums  mentioned  in  Count  IV  of  the 
indictment,  is  beyond  imagination.  Certainly  the  borrow¬ 
ings  of  the  defendants,  Henry  M.  Garsson  and  Murray 
Garsson,  about  which  Congressman  May  was  wholly  un- 


informed,  do  not  support  this  charge.  In  fact,  the  only 
portions  of  the  money  borrowed  by  Henry  M.  Garsson  and 
Murray  Garsson  from  the  corporations  named  in  the  indict¬ 
ment  that  were  disbursed  bv  Congressman  Mav  is  the  sum 
of  $28,634.07  as  revealed  and  uncontradicted  in  Defendants’ 
Exhibit  114,  excluding  the  $5,000  transaction  charged  in 
counts  II  and  III.  There  is  not  one  scintilla  of  evidence  to 
show  that  the  initial  borrowings  of  Henry  Garsson  and 
Murray  Garsson  in  the  amount  of  $5,000.00  each  ever  went 
further  than  their  own  personal  accounts  and  it  is  conceded 
by  the  Government  that  Henry  Garsson  paid  the  initial 
$10,000.00  for  the  purchase  of  the  timber  land  directly  to 
the  Mineral  Development  Company,  the  original  owner, 
and  none  of  it  went  through  Congressman  May.  Count  IV 
charges  total  receipts  of  $53,634.07.  After  deducting  the 
above  mentioned  $20,000.00  which  never  passed  through 
Congressman  May,  and  fact  remains  uncontradicted  that 
the  balance  of  $33,634.07  is  accounted  for,  every  cent  of  it. 
Since  no  evidence  was  submitted  which  by  any  stretch  of 
the  imagination  would  support  the  allegations  of  count  IV, 
a  judgment  of  acquittal  should  have  been  entered  thereon 
by  the  court  below. 

The  facts  as  they  were  developed  by  the  evidence  in  this 
case  as  they  concern  appellant  are  simply  these  : 

Congressman  May  met  Joseph  Freeman  at  an  Embassy 
reception  in  Washington.  He  was  introduced  to  him  by 
former  Senator  McAdoo.  Several  years  later  Mr.  Freeman 
renewed  his  acquaintance  with  appellant.  Appellant  next 
saw  Mr.  Freeman  during  the  early  part  of  1941.  On  an 
occasion  two  years  later,  Mr.  Freeman  came  to  appellant’s 
office  to  see  him  about  the  subject  of  procuring  a  consider¬ 
able  quantity  of  lumber.  Mr.  Freeman  informed  appellant 
that  he  had  been  in  Florida  and  that  some  one  had  suggested 
that  lumber  was  available  in  Kentucky.  Appellant  sug¬ 
gested  the  name  of  the  William  Ritter  Lumber  Company  of 
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Columbus,  Ohio,  which  had  large  sawmills  in  Kentucky 
and  West  Virginia.  Appellant  informed  Mr.  Freeman  that 
in  his  District  there  was  a  rather  large  tract  of  rough  moun¬ 
tain  land,  well  timbered,  that  might  be  for  sale.  Mr.  Free¬ 
man  told  appellant  that  he  would  talk  to  his  principals 
and  let  him  know  whether  or  not  they  were  interested  (R. 
2444). 

Sometime  later,  Mr.  Freeman  telephoned  and  said  he 
wanted  to  see  appellant  about  the  purchase  of  this  tract  of 
timber  land  in  Kentucky.  He  asked  for  an  estimate  of  the 
quantity  of  timber  on  the  land  and  suggested  that  an  offer 
in  writing,  setting  forth  the  price  of  the  land  and  timber, 
be  prepared.  Mr.  Freeman  said  his  company  might  want 
to  acquire  the  property  as  a  backlog  for  peacetime  farm 
machinery  production  and  possibly  the  company  might  get 
some  lumber  from  the  tract  for  current  war  contracts  (R. 
2444). 

Appellant,  having  had  plans  to  go  to  Kentucky,  told  Mr. 
Freeman  that  he  would  look  into  the  matter  and  try  to  deter¬ 
mine  whether  or  not  this  tract  of  timber  land  could  be  ac¬ 
quired.  One  L.  W.  Fields,  attorney,  a  man  engaged  in 
various  other  enterprises  in  Kentucky,  informed  Mr.  May 
that  he  represented  the  owner  of  this  tract,  the  Mineral 
Development  Company,  a  Philadelphia  holding  company. 
Fields  told  Mr.  May  that  he  would  advise  the  company  and 
ask  it  to  communicate  with  appellant  directly,  which  the 
company  later  did.  Early  in  1943  an  option  covering  the 
tract,  which  by  survey  was  found  to  comprise  2104.44  acres 
of  land,  was  obtained  by  appellant  in  his  name  with  the 
right  to  assign  the  option  to  the  persons  actually  purchasing 
the  land.  In  May,  1943,  appellant  turned  the  written  option 
to  purchase  over  to  either  Mr.  Joseph  Freeman  or  Mr. 
Garsson.  The  option  called  for  a  purchase  price  of  $10  an 
acre,  or  the  sum  of  $21,044.40  (R.  2716)  (see  Government 
Exhibit  172). 
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The  land  was  to  be  acquired  in  the  name  of  the  corporation 
which  w’as  to  be  organized  by  Henry  M.  Garsson,  who  was 
to  be  its  owner.  In  June,  1943,  A1  Levin,  an  attorney,  acting 
under  instructions  of  Henry  M.  Garsson,  through  The  Cor¬ 
poration  Trust  Company,  incorporated  the  Cumberland 
Lumber  Company,  under  the  laws  of  the  State  of  Delaware. 
The  records  of  the  company  and  the  records  of  The  Corpo¬ 
ration  Trust  Company  showed  Henry  M.  Garsson  as  Presi¬ 
dent  and  L.  E.  Gray,  L.  H.  Herman  and  S.  M.  Brown  as  the 
original  directors.  These  records  also  showed  the  later 
change  which  occurred  in  the  membership  of  the  Board  of 
Directors.  At  no  time  was  appellant  an  officer  or  a  director 
of  the  corporation.  The  stock  records  of  the  corporation 
which  were  received  in  evidence  showed  that  all  of  the  au¬ 
thorized  stock  of  both  Classes  A  and  B  were  in  the  name  of 
Henry  M.  Garsson  (R.  3715,  5103). 

Appellant  testified  below  that  in  assisting  in  this  matter 
and  in  securing  the  option,  he  was  prompted  by  a  sincere 
desire  to  aid  all  parties,  seller  and  buyer,  to  create  a  lumber 
industry  in  his  District,  to  secure  lumber  for  war  purposes 
and  did  not  act  for  monetary  gain  and  did  not  receive  com¬ 
pensation  for  anything  that  he  did  concerning  this  matter 
(R.  2474,  2957). 

On  July  30,  1943,  after  the  title  to  the  land  had  been 
searched,  the  Cumberland  Lumber  Company  took  an  assign¬ 
ment  of  the  option  procured  by  appellant,  and  the  title  to 
the  land  and  timber  was  conveyed  by  the  Mineral  Develop¬ 
ment  Company  to  the  Cumberland  Lumber  Company.  L.  W. 
Fields  recorded  this  deed  among  the  land  records  of  Letcher 
County,  Kentucky  (R.  1871,  3742)  (see  Government  Exhibit 
82  and  Defendants’  Exhibit  13). 

The  purchase  price  of  $21,044.40  was  represented  by  cash 
and  notes.  The  deposit  provided  for  in  the  option,  $1,000.00, 
was  mailed  by  Congressman  May  to  the  Mineral  Develop¬ 
ment  Company.  This  sum  represented  an  advance  made  by 
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Murray  Garsson,  which  was  to  be  repaid  to  him  later  when 
funds  were  made  available  by  Henry  M.  Garsson.  The 
balance  of  the  cash  portion  of  the  option  price  was  paid  by 
Dr.  Garsson  direct  to  the  Mineral  Development  Company. 
Appellant  had  nothing  to  do  with  this  aspect  of  the  trans¬ 
action.  The  purchase  money  notes,  totalling  $10,000.00, 
were  all  dated  on  July  30, 1943,  and  were  signed  in  the  name 
of  the  Cumberland  Lumber  Company  by  Henry  M.  Garsson, 
its  President  (R.  3693,  2546). 

The  new  owners  were  anxious  to  get  started  in  the  pro¬ 
duction  of  lumber  but  were  unfamiliar  with  the  type  of  busi¬ 
ness  and  the  locality  where  the  tract  was  situated.  Dr. 
Garsson  asked  appellant  to  find  some  one  to  buy  a  sawmill 
and  manage  the  cutting  and  logging  of  timber,  and  take 
over  the  supervision  and  direction  of  the  business.  Appel¬ 
lant  had  lived  in  a  timber  country  and  had  had  some  experi¬ 
ence  in  the  lumber  business.  After  securing  the  consent  of 
Dr.  Garsson,  appellant  asked  L.  W.  Fields  to  take  over  this 
matter  of  supervision.  Mr.  Fields  accepted  and  undertook 
this  job  (R.  2490). 

Appellant  realized  that  a  new  corporation,  particularly  a 
corporation  owned  by  a  Jew,  would  have  difficulty  in  obtain¬ 
ing  local  help  and  cooperation.  Such  a  situation  appellant 
honestly  believed  would  make  the  labor  problems  of  the 
company  acute,  if  not  impossible,  as  he  had  seen  the  experi¬ 
ence  others  had  had  as  foreign  corporations  attempting  to 
operate  in  the  general  community.  Congressman  May’s 
testimony  shows  another  non-resident  operating  in  the  same 
community  did  abandon  part  of  their  property  and  left  the 
State  (R.  2558). 

Accordingly,  appellant  in  certain  instances  left  the  im¬ 
pression  throughout  the  community  that  he  was  interested 
in,  and  even  stated  at  times  that  he  was  the  owner  of,  the 
land,  in  order  to  obtain  the  cooperation  of  the  residents 
and  to  obtain  labor  to  work  on  the  tract.  The  record  is  clear 
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that  appellant  was  not  in  fact  the  owner  of  the  land  and  the 
title  was  recorded  in  the  name  of  the  Cumberland  Lumber 
Company  (Def.  Ex.  13,  16,  21,  22,  56,  57,  60,  61,  87). 

These  statements  of  appellant  which  were  made  without 
the  knowledge  of  Dr.  Garsson  and  Murray  Garsson  were 
received  in  evidence.  They  w’ere  the  purest  of  hearsay  inso¬ 
far  as  the  Garssons  w’ere  concerned  and  certainly  prejudiced 
them  as  well  as  appellant.  This  situation  illustrates  how 
an  honest  effort  to  assist  others  can  be  twisted  to  the  preju¬ 
dice  of  all  parties  concerned.  Such  statements,  however, 
certainly  are  insufficient  to  support  any  of  the  charges  con¬ 
tained  in  the  indictment  (R.  2445,  2472,  2483). 

As  the  tract  of  land  was  owned  by  a  Delaware  corpora¬ 
tion,  it  was  necessary  under  the  laws  of  Kentucky  to  ap¬ 
point  a  local  agent  for  service  of  process  w’ithin  the  state. 
The  attorney  for  the  corporation,  A1  Levin,  called  appellant 
on  the  telephone  and  asked  him  to  recommend  some  one  in 
Kentucky  to  act  as  such  agent.  Appellant  suggested  the 
names  of  several  persons.  None  seemed  satisfactory  to 
Mr.  Levin  and  later  he  asked  appellant  to  permit  him  to 
name  appellant  as  process  agent.  Appellant  consented  to 
this,  and  he  was  named  as  process  agent  in  the  State  of 
Kentucky,  being  a  resident  of  that  state.  Had  appellant 
been  an  officer  of  the  corporation,  it  would  have  been  un¬ 
necessary  to  have  named  him  as  process  agent  under  Ken¬ 
tucky  lawr  (R.  1122,  2490). 

A  mill  was  needed  for  use  on  the  tract.  On  the  recom¬ 
mendation  of  appellant  one  was  purchased  from  the  Frick 
Company  of  Pennsylvania,  which  company  appellant  had 
represented  for  over  thirty  years.  This  mill  cost  ap¬ 
proximately  $7,000.00.  Payments  of  the  notes  executed  by 
the  Cumberland  Lumber  Company  for  the  purchase  of  this 
mill  w’ere  made  through  appellant  by  Dr.  Garsson  (R.  2453, 
2461,  2709,  Def.  Ex.  135,  157, 172, 175, 178). 

Appellant  merely  recommended  Fields  as  the  man  who 
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was  to  have  charge  of  the  lumber  and  timber  operations  on 
this  tract.  As  soon  as  Fields  was  employed,  many  diffi¬ 
culties  were  encountered.  Manpower  shortage  was  at  its 
worst.  The  tract  was  mountain  land  and  most  of  the  timber 
stood  on  the  uplands,  necessitating  moving  down  steep 
rocky  ravines.  Fields  made  the  mistake  of  building  a  log 
chute  down  one  of  the  ravines  at  a  cost  of  several  thousand 
dollars.  This  chute  was  unusable  and  a  total  loss  to  the 
company.  Another  difficulty  was  encountered  in  that  Fields 
was  unable  to  secure  tractors,  trucks,  skidders  and  other 
needed  equipment.  Over  the  months  of  Fields’  manage¬ 
ment,  no  real  progress  was  made  in  the  production  of  lum¬ 
ber  and  practically  no  lumber  was  produced.  This  neces¬ 
sitated  constant  investments  of  further  capital  by  Dr.  Gars- 
son  in  the  venture.  Eventually,  appellant  discharged  Fields 
because  of  his  failure  to  successfully  supervise  the  timber 
operations  on  the  tract  (R.  2459). 

This  discharge  of  Fields  by  appellant  was  one  of  the 
things  that  colored  his  testimony  against  appellant,  to¬ 
gether  with  the  fact  that  over  the  years,  Fields  had  been 
very  much  interested  in  acquiring  this  tract  for  himself, 
and  had  had  considerable  correspondence  "with  appellant  in 
an  effort  to  work  out  some  arrangement  under  which  he, 
Fields,  could  get  this  timber  land.  The  failure  of  his  plans 
and  his  failure  as  a  manager  must  be  taken  into  account  in 
evaluating  the  testimony  of  this  prejudiced  witness  (R. 
2497). 

After  Fields  wTas  discharged,  for  a  short  time,  until  his 
death,  one  of  the  sons  of  appellant,  A.  J.  May,  Jr.,  worked 
on  the  tract  and  produced  some  lumber.  However,  insuffi¬ 
cient  lumber  was  produced  to  do  anything  more  than  pay 
some  of  the  company’s  expenses.  After  the  death  of  ap¬ 
pellant’s  son  at  a  time  when  he  was  working  on  the  tract,  a 
new  manager  was  recommended,  one  A.  C.  Brown,  who  was 
said  to  have  had  lumbering  experience.  Brown  took  over 
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the  management  of  the  tract  late  in  1945.  He  proceeded  to 
cut  timber  and  sell  the  same  to  various  persons.  Though 
demands  were  made  upon  him  for  an  accounting,  he  con¬ 
stantly  refused  to  account  for  the  timber  and  lumber  sold 
by  him,  and  refused  to  make  his  books  available  to  an  ac¬ 
countant  sent  to  examine  them  by  appellant.  Brown  also 
proceeded  to  sell  some  lumber  without  the  company’s  knowl¬ 
edge  and  then  commenced  to  secrete  funds  derived  from  the 
sale  of  such  lumber  by  placing  them  in  the  bank  in  his  wife’s 
name.  In  addition,  Brown  misinformed  appellant  concern¬ 
ing  the  sources  of  funds  for  the  purchase  of  horses  to  be 
used  on  the  tract.  Brown  informed  appellant  that  the 
horses  were  purchased  with  his,  Brown’s  funds,  and  were 
his  property,  and  insisted  on  repayment  of  the  price  of 
these  horses.  It  did  not  develop  until  Brown  testified  under 
oath  at  the  trial  of  this  case  that  this  was  not  true  and  that 
Brown  had  in  fact  purchased  these  horses  with  funds  of  the 
company  derived  from  the  sale  of  its  timber  and  which  he 
had  deposited  in  an  account  under  his  wife’s  name.  Upon 
discovering  these  defalcations  of  Brown,  the  Cumberland 
Lumber  Company,  through  J.  W.  Howard,  an  attorney 
known  to  appellant,  sued  Brown  in  the  United  States  Dis¬ 
trict  Court  at  Pikeville,  Kentucky  (Def.  Ex.  21,  R.  2624, 
2628). 

The  complaint  in  this  action  was  verified  by  Henry  M. 
Garsson,  as  President  of  the  Cumberland  Lumber  Com¬ 
pany.  Brown  did  not  file  an  answer  to  the  complaint.  In¬ 
stead,  negotiations  for  settlement  were  opened  which  re¬ 
sulted  in  Brown  agreeing  to  pay  $40,000.00  to  cover  the  pur¬ 
chase  of  the  property  and  the  equipment  located  thereon. 
This  offer  was  submitted  to  Henry  M.  Garsson  and  accepted. 
Brown  eventually  paid  by  check  the  sum  of  $40,000.00  in 
settlement.  This  check  was  mailed  on  April  11, 1946  by  ap¬ 
pellant  to  Henry  M.  Garsson.  Henry  M.  Garsson  deposited 
this  check  in  the  name  of  the  Cumberland  Lumber  Company, 


23 


in  the  LaSalle  National  Bank  of  Chicago,  and,  after  the 
deduction  of  certain  expenses  incurred  in  the  litigation 
against  Brown,  repaid  loans  which  had  been  obtained  by 
him  and  his  brother,  Murray  Garsson,  from  the  Erie  and 
Batavia  companies  for  the  purpose  of  financing  the  lumber 
venture  (Def.  Ex.  22,  R.  3763,  2513,  2628). 

All  of  these  facts  occurred  long  before  there  was  any 
indication  that  the  Senate  War  Investigating  Committee 
was  interested  in  any  way  in  investigating  the  situation 
here  involved,  particularly  as  it  concerned  the  Cumberland 
Lumber  Company.  During  the  time  when  Fields  operated 
the  mill,  Dr.  Garsson  furnished  checks  to  cover  the  costs 
of  operation.  These  checks  are  all  shown  on  the  statement 
of  account  of  appellant  (Defendants’  Exhibit  114)  (R.  3054). 

Various  accounts  were  used  to  disburse  these  checks, 
including  an  account  in  the  name  of  the  Cumberland  Lum¬ 
ber  Company  at  Prestonsburg,  Kentucky.  All  funds  paid 
by  the  Garssons  to  Congressman  May  for  use  in  connection 
with  the  Cumberland  Lumber  Company  were  disbursed  by 
him  for  that  purpose  and  are  shown  on  his  statement  of 
account.  Vouchers  and  a  pay-roll  book  were  offered,  re¬ 
ceived  in  evidence  and  support  without  question  the  dis¬ 
bursements  shown  on  appellant’s  account  (R.  2667). 

It  develops  that  there  were  actually  five  means  by  which 
the  appellant  disbursed  funds  in  behalf  of  the  Cumberland 
Lumber  Company — by  cash;  by  Cumberland  Lumber  Com¬ 
pany  account  in  Prestonsburg,  Kentucky;  by  appellant’s 
personal  accounts  in  Prestonsburg,  Kentucky  and  Wash¬ 
ington,  D.  C.  and  by  the  Sergeant-at-Arms  of  the  House  of 
Representatives.  The  appellant  did  not  and  could  not 
make  all  disbursements  from  a  single  fund.  Many  times 
accounts  were  due  and  in  order  to  keep  current  and 
avoid  embarrassment,  appellant  paid  them  out  of  his 
own  funds.  Checks  which  were  mailed  by  Henry  Gars¬ 
son  to  appellant  to  defray  costs  were  mailed  by  him  to 
Prestonsburg,  Kentucky,  for  deposit  to  the  Cumberland 
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Lumber  Company  account  but  were  erroneously  deposited 
in  his  personal  account.  All  of  this  is  strictly  immaterial 
so  far  as  the  uses  here  are  concerned  because  every  penny 
is  accounted  for  (R.  2167-2724). 

A  day  by  day  reconciliation  between  the  various  accounts 
was  received  in  evidence  and  shows  the  actual  disburse¬ 
ment  of  all  funds  received  for  the  account  of  the  Cumber¬ 
land  Lumber  Company.  As  the  situation  stands  upon 
final  audit  of  the  accounts,  appellant  has  in  his  possession 
$490.60  which  he  is  holding  to  apply  on  accounts  payable. 
The  Cumberland  Lumber  Company  is  indebted  to  one  H.  L. 
Mayo  in  the  amount  of  $1,000.00  for  a  truck  purchased  on 
its  account,  and  it  has  a  contingent  liability  and  claim  in 
excess  of  $2,000.00  growing  out  of  the  death  of  one  Elbert 
Willis,  a  workman,  who  was  killed  during  employment. 
Since  this  small  sum  of  $490.60  was  in  appellant’s  posses¬ 
sion  when  the  investigation  of  the  Senate  Committee  got 
under  way,  on  advice  of  counsel,  appellant  has  retained  it 
so  that  the  situation  would  remain  unchanged  until  this 
litigation  is  over  (R.  2716,  2639). 

Appellant  never  received  compensation  or  anything  of 
value  whatever  for  any  services  rendered  any  of  the  defend¬ 
ants  or  corporations  named  in  the  indictment  (R.  2492, 
2724). 

Much  was  made  in  the  evidence  of  telephone  conversa¬ 
tions  had  between  appellant  and  certain  officials  of  the  War 
Department,  which  involve  matters  in  which  Batavia  Metal 
Products,  Inc.  and  Erie  Basin  Products,  Inc.  were  inter¬ 
ested.  Appellant’s  position  as  Chairman  of  the  House 
Military  Affairs  Committee  had  a  direct  connection  with 
the  war  effort.  In  fact,  this  Committee  was  designated  by 
resolutions  to  investigate  the  entire  war  effort  and  manv 
matters  relating  thereto  (Def.  Ex.  104,  105,  106,  R.  2526, 
2732). 

Appellant’s  position  made  him  a  target  for  any  individual 
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or  company  desiring  assistance  in  the  war  effort.  Know¬ 
ing  at  the  time  that  various  types  of  munitions  were  badly 
needed,  and  having  been  informed  by  the  War  Department 
that  the  two  named  companies  were  producing  the  essential 
type  of  ammunition  efficiently  and  were  one  of  the  best 
producers  of  war  materials  in  the  war  effort,  appellant  was 
impelled  to  make  every  effort  to  prevent  discrimination  and 
speed  up  the  war  effort.  Appellant’s  calls  to  the  War  De¬ 
partment  vrere  made  for  this  purpose.  The  Government 
conceded  and  the  court  below  held  that  there  was  abso¬ 
lutely  no  impropriety  in  anything  that  Congressman  May 
did  or  said  in  his  dealings  with  the  War  Department.  Ap¬ 
pellant  had  a  perfect  right  to  make  the  telephone  calls  that 
he  did  and  to  write  such  letters  as  he  did.  Appellant’s  only 
interest  was  seeing  to  it  that  there  was  no  discrimination 
between  contractors,  that  contractors  received  fair  treat¬ 
ment  and  that  the  production  of  war  goods  and  supplies 
was  not  retarded  but  was  materially  expedited  (R.  1712, 
1714,1752,1759,  2756). 

Appellant  had  no  interest  whatever  in  the  two  corpora¬ 
tions  mentioned,  owned  no  stock  therein  and  received  no 
compensation  from  them  for  any  services  rendered  (Def. 
Ex.  262,  R.  2491,  2493). 

This  briefly  constituted  the  facts  as  they  developed  in  the 
evidence  in  the  case.  We  say  that  these  facts  are  wholly 
insufficient  to  support  a  conviction  under  Counts  I,  III  and 
IV  of  the  indictment. 

Statutes  Involved 

R.  S.  £59,  28  U.  S.  C.  634,  reads  as  follows : 

“No  testimony  given  by  a  witness  before  either 
House,  or  before  any  committee  of  either  House  of 
Congress,  shall  be  used  as  evidence  in  any  criminal  pro¬ 
ceeding  against  him  in  any  court,  except  in  a  prosecu¬ 
tion  for  perjury  committed  in  giving  such  testimony. 
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But  an  official  paper  or  record  produced  by  him  is  not 
within  the  said  privilege.” 

R.  S.  5440,  18  U.  S.  C.  88,  reads  as  follows : 

“If  two  or  more  persons  conspire  either  to  commit 
any  offense  against  the  United  States,  or  to  defraud 
the  United  States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy  each  of  the  parties  to  such  con¬ 
spiracy  shall  be  fined  not  more  than  $10,000,  or  im¬ 
prisoned  not  more  than  two  years,  or  both.” 

R.  S.  1782, 18  U.  S.  C.  203,  reads  as  follows: 

“Whoever,  being  elected  or  appointed  a  Senator, 
Member  of  or  Delegate  to  Congress,  or  a  Resident 
Commissioner,  shall,  after  his  election  or  appointment 
and  either  before  or  after  he  has  qualified,  and  during 
his  continuance  in  office,  or  being  the  head  of  a  depart¬ 
ment,  or  other  officer  or  clerk  in  the  employ  of  the  United 
States,  shall,  directly  or  indirectly,  receive  or  agree 
to  receive,  any  compensation  whatever  for  any  services 
rendered  or  to  be  rendered  to  any  person,  either  by 
himself  or  another,  in  relation  to  any  proceeding,  con¬ 
tract,  claim,  controversy,  charge,  accusation,  arrest, 
or  other  matter  or  thing  in  which  the  United  States 
is  a  party  or  directly  or  indirectly  interested,  before 
any  department,  court-martial,  bureau,  officer,  or  any 
civil,  military,  or  naval  commission  whatever,  shall  be 
fined  not  more  than  $10,000  and  imprisoned  not  more 
than  two  years;  and  shall  moreover,  thereafter  be  in¬ 
capable  of  holding  any  office  of  honor,  trust,  or  profit 
under  the  Government  of  the  United  States.” 

Statement  of  Points 

The  assignments  of  error  which  cover  the  statement  of 
points  relied  upon  on  this  appeal  are  that  the  trial  court 
erred : 

1.  In  overruling  and  denying  appellant’s  motion  to  dis¬ 
miss  the  indictment  and  to  strike  specific  portions  of  the 
indictment  and  to  inspect  the  grand  jury  minutes. 
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2.  In  denying  appellant’s  motion  to  suppress  evidence  in 
view  of  the  provisions  of  R.  S.  859,  28  U.  S.  C.  634  and  the 
5th  Amendment  to  the  Constitution. 

3.  In  admitting  evidence  offered  on  behalf  of  the  United 
States. 

4.  In  permitting  evidence  offered  on  behalf  of  the  United 
States  to  be  first  provisionally  received  and  then  permitting 
all  evidence  in  the  case  to  be  considered  generally  against 
all  defendants. 

5.  In  denying  the  defendants’  written  motions  to  strike 
the  exhibits  of  the  Government  and  the  testimony  of  the 
Government  witnesses. 

6.  In  denying  and  refusing  defendants’  oral  and  written 
offers  of  proof  and  in  refusing  to  admit  evidence  on  behalf 
of  the  defendants. 

7.  In  restricting  the  proof  offered  on  behalf  of  the  de¬ 
fendants. 

In  overruling  the  motions  of  the  defendants  for  judgment 
of  acquittal  at  the  conclusion  of  the  Government’s  case. 

8.  In  giving  to  the  jury  as  instructions  the  instruction 
No.  12  requested  by  the  United  States. 

9.  In  refusing  to  give  to  the  jury  as  instructions  certain 
specific  prayers  as  instructions  requested  by  the  defend¬ 
ants. 

10.  In  restricting  the  arguments  of  counsel  for  the  de¬ 
fense  in  accordance  with  the  restricted  ruling  of  the  Court 
made  during  the  trial,  contrary  to  the  defendants’  theories 
of  the  case. 

11.  In  overruling  the  motions  of  the  defendants  for  judg¬ 
ment  of  acquittal  at  the  conclusion  of  all  the  evidence. 

12.  In  charging  the  jury  in  many  respects. 

13.  In  denying  defendants’  motions  for  a  mistrial  and  a 
continuance  of  the  case. 
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14.  In  overruling  defendants’  motions  for  judgment  of 
acquittal,  in  arrest  and  for  a  new  trial  and  defendants’  sup¬ 
plemental  motion  for  new  trial  and  examination  of  the 
jurors. 

15.  In  generally  holding  throughout  the  trial  that  even 
though  each  and  every  act  of  the  deefndants  was  lawful  and 
was  not  illegal  per  se  and  notwithstanding  that  defendants 
testified  that  their  acts  were  done  for  lawful  purposes  and 
there  was  no  evidence'  to  the  contrary,  nevertheless  it  was 
a  question  for  the  jury  to  determine  whether  the  acts  of 
the  defendants  constituted  a  conspiracy  as  charged  in  the 
indictment  or  represented  payments  of  compensation  to  ap¬ 
pellant  when  there  was  no  evidence  that  any  monies  paid 
to  appellant  were  for  compensation  for  services  rendered 
and  to  be  rendered. 

16.  In  not  requiring  the  prosecution  to  carry  out  the 
court’s  instruction  concerning  a  full  and  complete  opening 
argument  and  permitting  the  prosecution  to  use  its  rebuttal 
time  for  purposes  of  an  opening  statement. 

17.  In  not  correcting  prejudicial  effects  of  the  improper 
closing  argument  of  the  prosecution. 

18.  In  not  allowing  additional  time  to  counsel  for  the 
defendants  to  answer  the  improper  arguments  made  by 
counsel  for  the  prosecution  in  the  Government’s  closing 
argument. 

19.  In  not  holding  that  the  verdict  was  reached  under 
circumstances  of  prejudice  and  ill  will  in  violation  of  the 
instructions  of  the  court  and  in  not  setting  aside  said 
verdict  in  the  interest  of  a  fair  trial  and  justice. 

20.  In  entering  judgments  on  the  verdict  and  sentencing 
the  defendants  to  imprisonment. 
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Summary  of  Argument 

1.  Appellant  was  immune  from  prosecution  as  to  the  mat¬ 
ters  charged  in  the  indictment  because  he  testified  concern¬ 
ing  all  matters  in  the  indictment  before  a  Senate  Com¬ 
mittee. 

Congressman  May,  on  June  4,  1946,  testified  before  the 
Special  Committee  Investigating  the  National  Defense  Pro¬ 
gram  of  the  Senate.  He  testified  at  length.  His  testimony 
covers  forty-three  pages  of  the  record.  It  covers  Congress¬ 
man  May’s  acquaintance  with  Dr.  Henry  Garsson,  Murray 
Garsson  and  Joseph  Freeman;  the  negotiations  which  ulti¬ 
mately  led  to  the  acquisition  of  the  timber  lands  described 
in  the  indictment  by  the  Cumberland  Lumber  Company ;  the 
organization  of  the  Cumberland  Lumber  Company ;  the  man¬ 
ner  in  which  it  was  financed ;  the  manner  in  which  Congress¬ 
man  May  as  a  pure  fiscal  agent  disbursed  funds  for  and 
on  behalf  of  the  Cumberland  Lumber  Company;  that  Con¬ 
gressman  May  received  no  compensation  whatever  from  any 
of  the  aforementioned  persons  for  any  services  rendered 
by  him  to  any  of  them ;  the  stock  distribution  of  the  Cum¬ 
berland  Lumber  Company;  the  place  of  incorporation  of 
the  Cumberland  Lumber  Company ;  the  manner  of  its  incor¬ 
poration;  vouchers,  checks,  deposits  and  other  related 
papers,  and  in  connection  with  this  testimony,  Congress¬ 
man  May  turned  over  to  the  Committee  all  checks,  vouchers, 
records  of  deposits  and  related  papers  in  his  possession  on 
June  4,  1946;  details  of  the  disbursement  of  funds  through 
Congressman  May  to  the  Cumberland  Lumber  Company  in 
connection  with  the  acquisition  of  timber  lands  described 
in  the  indictment  and  covering  the  timber  and  other  opera¬ 
tions  of  the  Cumberland  Lumber  Company;  the  testimony 
also  covers  the  so-called  Forty  Eight  Thousand  Dollars 
($48,000.00)  advanced  from  The  Erie  Basin  Metal  Products, 
Inc.  and  from  the  Batavia  Company,  and  what  relation  that 
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sum  had  to  timber  produced  by  the  Cumberland  Lumber 
Company;  the  correspondence  between  Congressman  May 
and  L.  W.  Fields  concerning  the  purchase  of  the  afore¬ 
mentioned  timber  lands  and  proposals  in  connection  there¬ 
with;  the  relations  between  Congressman  May  and  the 
War  Department  concerning  the  war  contracts  mentioned 
in  the  indictment  and  the  award  of  the  Army-Navy  “E” 
also  mentioned  in  the  indictment;  and  in  some  detail  and 
generally  related  to  all  matters  described  in  the  four  counts 
of  the  indictment  (R.  3080,  Vol.  34,  pages  18489-18502. 
Record  of  Mead  Committee  Hearings). 

By  giving  such  testimony,  appellant  obtained  immunity 
from  prosecution,  except  for  perjury,  by  virtue  of  R.  S.  859, 
28  U.  S.  C.  634  and  the  Fifth  Amendment. 

The  prosecution  used  the  testimony  and  evidence  obtained 
by  said  Committee  from  appellant  in  violation  of  the  statute 
and  the  Fifth  Amendment.  The  indictment  should  have 
been  dismissed. 

McGrain  v.  Daugherty ,  273  U.  S.  135 ; 

Counselman  v.  Hitchcock,  142  U.  S.  547 ; 

United  States  v.  Monia,  317  U.  S.  424; 

Glickstein  v.  United  States,  222  U.  S.  139. 

This  point  was  raised  by  appellant’s  motion  to  dismiss 
(R.  7396),  motions  and  objections  made  during  the  trial, 
motions  for  judgment  of  acquittal  (R.  7496)  and  his  post¬ 
verdict  motions  (R.  7562). 

At  the  very  least  the  trial  court  should  have  suppressed 
the  evidence  covered  by  appellant’s  testimony  before  the 
Senate  Committee.  The  use  of  such  evidence  is  clearly 
barred  by  the  statute. 

2.  Each  count  of  the  indictment  fails  to  charge  any  offense 
with  precision  and  certainty  so  as  to  sufficiently  inform  the 
defendant  “of  the  nature  and  cause  of  the  accusation.” 
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The  object  of  an  indictment  is  (1)  to  furnish  the  accused 
with  such  a  description  of  the  charge  against  him  as  will 
enable  him  to  make  his  defense;  (2)  to  avail  defendant  of  a 
conviction  or  acquittal  as  a  protection  against  further  prose¬ 
cution  for  the  same  cause;  and  (3)  to  inform  the  defendant 
and  the  court  of  the  facts  alleged  so  that  the  defendant  may 
know  and  the  court  may  decide  whether  such  facts  are 
sufficient  in  law. 

United  States  v.  Cruikshank,  92  U.  S.  542. 

This  indictment  is  not  clear  and  exact.  Count  I  charges 
(1)  a  conspiracy  to  commit  an  offense  against  the  United 
States,  and  (2)  a  conspiracy  to  defraud  the  United  States. 
Two  such  separate  offenses  cannot  be  included  in  one  count 
of  an  indictment. 

Rule  8(a),  Rules  of  Criminal  Procedure; 

18  U.  S.  C.  557; 

United  States  v.  American  Naval  Stores  Co.,  186 
F.  592; 

Ammerman  v.  United  States,  216  F.  326; 

Lewellen  v.  United  States,  223  F.  18; 

United  States  v.  Dembowski,  252  F.  894. 

Further,  the  indictment  is  made  up  of  conclusions,  re¬ 
citals,  allegations  of  acts  committed  and  the  pleaders’  con¬ 
clusions  as  to  the  effect  of  the  acts  alleged.  It  is  so  drawn 
as  to  leave  the  mind  in  doubt  as  to  the  nature  of  the  offenses 
attempted  to  be  charged.  It  is  not  a  plain,  concise  and 
definite  statement  of  essential  facts.  The  portions  of  the 
indictment  dealing  with  an  alleged  conspiracy  to  defraud 
the  United  States  are  so  broad  as  to  include  almost  the  en¬ 
tire  prosecution  of  the  war.  Counts  III  and  IV  of  the  indict¬ 
ment,  like  Count  I,  each  attempts  to  charge  three  or  four 
separate  and  distinct  offenses.  Thus,  the  indictment  charges 
agreements  to  receive  directly  and  indirectly,  and  agree- 
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ments  to  pay  compensation  directly  and  indirectly  by  the 
defendants  named  as  aiders  and  abettors.  All  counts,  there¬ 
fore,  are  duplicitous  and  should  be  dismissed.  Each  vio¬ 
lates  Rule  7(c)  of  the  Rules  of  Criminal  Procedure.  All 
counts  are  bad  for  the  further  reason  that  there  can  be  no 
conspiracy  to  violate  18  U.  S.  C.  203,  nor  under  the  law  can 
there  be  aiders  and  abettors  to  the  offense  punished  by  this 
section.  Section  203  forbids  the  receipt  of  compensation 
by  a  member  of  Congress  and  does  not  make  it  a  crime  for 
anyone  to  pay  such  compensation.  For  these  reasons  ap¬ 
pellant’s  motion  to  dismiss  and  the  motions  to  strike  should 
have  been  granted. 

3.  The  motion  of  defendants  for  judgment  of  acquittal 
should  have  been  granted  or  in  the  alternative  defendants’ 
motion  for  new  trial  should  have  been  granted. 

Under  count  I  of  the  indictment  the  prosecution  had  the 
burden  of  establishing  beyond  a  reasonable  doubt  that  de¬ 
fendants  entered  into  an  unlawful  agreement  to  commit  an 
offense  against  the  United  States  and  to  defraud  the  United 
States  in  the  manner  charged  in  the  indictment.  Appellant 
contends  that  none  of  the  evidence  pertaining  to  the  so- 
called  overt  acts  and  statements  and  things  done  to  effectu¬ 
ate  the  alleged  objects  of  this  conspiracy  is  available  to 
establish  the  existence  of  a  conspiracy.  The  great  mass  of 
the  evidence  in  this  case  relates  to  the  so-called  overt  acts 
and  statements  made  in  furtherance  of  the  objects  of  the 
alleged  conspiracy. 

The  prosecution  produced  no  proof  of  any  unlawful 
agreement  of  the  character  described  in  the  indictment. 
Nor  was  there  any  evidence  of  any  meeting  of  all  defendants 
who  are  alleged  to  be  conspirators  or  even  circumstances 
under  which  there  might  have  developed  a  meeting  of  their 
minds. 

Much  of  the  evidence  submitted  by  the  Government  re¬ 
lates  to  acts,  statements  and  letters  of  the  defendant,  Joseph 
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F.  Freeman.  Since  the  trial  court  directed  a  judgment  of 
acquittal  for  Freeman,  it  should  not  have  permitted  all  of 
his  testimony  to  remain  in  the  record  and  to  be  considered 
by  the  Jury  as  evidence  against  the  remaining  defendants. 
If  Joseph  Freeman  was  not  a  conspirator,  his  acts  and  decla¬ 
rations  made  out  of  the  presence  of  the  other  defendants 
are  pure  hearsay,  and  inadmissible.  The  evidence  was  per¬ 
mitted  to  remain,  nevertheless,  and  it  was  highly  prejudicial 
in  nature.  Accordingly  this,  of  itself,  constitutes  reversible 
error. 

Stager  v.  United  States ,  233  F.  510; 

Brown  v.  United  States,  150  U.  S.  93; 

Logan  v.  United  States,  144  U.  S.  263,  309; 

.  .Worthington  v.  United  States,  64  F.  (2d)  936; 

Collenger  v.  United  States,  50  F.  (2d)  345; 

Morrow  v.  United  States,  11  F.  (2d)  256; 

Pope  v.  United  States,  289  F.  312. 

We  contend  that  there  was  a  complete  failure  to  prove  the 
existence  of  the  conspiracy  charged  in  count  I  of  the  indict¬ 
ment  and  a  judgment  of  acquittal  thereon  should  have  been 
directed  by  the  trial  court. 

Count  III  of  the  indictment  involves  the  alleged  receipt 
by  appellant  of  a  $5,000  check  as  compensation  for  services 
rendered.  There  was  no  evidence  of  this  agreement  on  part 
of  appellant  to  receive  this  check  as  compensation.  The 
Government’s  case  on  this  point  merely  proved  that  such 
check  Tvas  received  by  Congressman  May.  The  mere  receipt 
of  a  check  by  a  person  is  not  unlawful  and  in  order  to  estab¬ 
lish  that  the  receipt  of  such  a  check  violated  the  statute  in 
question,  it  is  necessary  to  prove  that  it  wTas  received  as 
compensation  for  services  rendered  or  to  be  rendered  and 
that  the  service  related  to  matters  and  things  in  which  the 
United  States  was  interested.  No  such  evidence  wTas  pro¬ 
duced  by  the  prosecution  either  directly  or  indirectly.  The 
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only  evidence  in  this  case  pertaining  to  the  disbursement  of 
this  check  was  defendants’  evidence  which  showed  positively 
and  without  contradiction  that  the  entire  $5,000  was  dis¬ 
bursed  by  appellant  for  the  use  and  benefit  of  the  Cumber¬ 
land  Lumber  Company  and  was  not  received  or  used  as  com¬ 
pensation  by  appellant.  Guilt  must  be  proved  by  positive 
evidence,  convincing  beyond  a  reasonable  doubt.  Thus,  we 
urge  that  judgment  of  acquittal  should  have  been  directed 
by  the  court  on  Count  III  of  the  indictment. 

Count  IV  of  the  indictment  charges  appellant  did  agree 
to  receive  the  sum  of  $15,477.60  from  Batavia  Metal  Prod¬ 
ucts,  Inc.,  and  $38,156.47  from  Erie  Basin  Metal  Products, 
Inc.  (a  total  of  $53,634.07)  as  compensation  for  services 
pertaining  to  matters  in  which  the  United  States  was  in¬ 
terested.  There  was  no  evidence  whatsoever  of  anv  such 
agreement  on  the  part  of  appellant  to  receive  these  sums. 
Xo  such  sums  were  ever  traced  into  the  possession  of  appel¬ 
lant.  The  total  amount  of  money  received  by  appellant  from 
all  sources  for  disbursement  on  account  of  the  Cumberland 
Lumber  Company  is  the  sum  of  $33,634.07  and  this  sum  is 
fully  accounted  for  and  receipts  and  vouchers  covering 
every  disbursement  thereof  were  placed  in  evidence  by  the 
defendants  (Defendants’  Exhibit  114)  (R.  2667).  The  evi¬ 
dence  of  the  disbursement  of  these  funds  is  uncontradicted. 

On  such  a  statement  of  the  evidence  a  judgment  of  ac¬ 
quittal  on  Count  IV  should  have  been  directed. 

4.  The  Court  erred  in  receiving  certain  evidence  on  be¬ 
half  of  the  United  States.  All  evidence  offered  by  the 
United  States  was  provisionally  received  by  the  court  in  the 
exercise  of  its  discretion  to  receive  evidence  in  a  conspiracy 
case  upon  the  assurance  by  the  prosecution  that  it  would 
prove  the  existence  of  a  conspiracy  by  proof  aliunde  and 
would  connect  up  all  individual  items  of  evidence  with  that 
conspiracy. 

The  defendants  objected  to  the  receipt  of  all  evidence 


offered  by  the  Government  on  the  ground  that  it  was  gen¬ 
erally  irrelevant,  immaterial  and  was  not  admissible  since 
no  conspiracy  had  been  proved.  The  Government  failed 
to  establish  a  conspiracy  and  it  failed  to  establish  the  sub¬ 
stantive  agreements  alleged  under  Counts  III  and  IV  of 
the  indictment.  The  defendants,  therefore,  moved  to  strike 
all  testimony  and  exhibits  of  the  Government.  We  submit 
that  all  evidence  of  the  Government  was  inadmissible  and 
failed  to  make  out  a  case  under  any  of  the  counts  of  the 
indictment  and  that  the  prosecution  failed  to  make  out  a 
case  under  any  counts  of  the  indictment. 

5.  The  court  erred  in  refusing  evidence  offered  by  the 
defendants.  The  prosecution  contended  that  the  acts  of 
appellant  were  criminal  in  that  they  were  done  for  unlawful 
purposes  and  defendants  in  every  instance  offered  to  prove 
all  of  the  facts  and  circumstances  surrounding  these  acts. 
While  the  court  below  permitted  almost  unrestricted  evi¬ 
dence  on  behalf  of  the  prosecution  concerning  these  mat¬ 
ters  and  generally  permitted  the  prosecution  to  go  as  far 
as  it  wanted  to  in  connection  with  any  incident,  act  or  let¬ 
ter,  yet  the  court  restricted  the  defendants’  proof  concern¬ 
ing  such  incidents,  acts  or  letters.  We  say  that  the  only 
way  each  act  could  be  properly  evaluated  was  for  the  jury 
to  see  it  in  its  true  perspective  with  knowledge  of  the 
entire  background.  The  reason  being  that  the  jury  must 
know  all  the  facts  and  circumstances  surrounding  a  given 
act  before  it  could  properly  decide  what  was  the  intent 
promulgating  the  act.  In  addition,  the  court  refused  to 
permit  the  defendants  to  corroborate  any  of  their  testi¬ 
mony,  pertaining  to  any  of  the  acts  and  things  done,  which 
the  Government  contended  were  illegal.  In  many  instances 
it  would  not  permit  the  testimony  of  defendants  pertaining 
to  such  acts  and  things  to  be  contradicted  and  yet  in  its 
charge  to  the  jury  said  that  they  could  disbelieve  this  un¬ 
contradicted  testimony  if  they  saw  fit  to  do  so  (R.  6984). 


We  say  such  action  permitted  the  jury  to  engage  in  specu¬ 
lation  to  the  prejudice  of  the  defendants. 

In  this  connection  defendants  made  oral  and  written 
offers  of  proof  (R.  5137)  which  the  trial  court  refused 
to  receive.  We  say  the  refusal  to  receive  this  evidence  de¬ 
prived  the  defendants  of  their  defense  of  the  case  and  pre¬ 
vented  them  from  receiving  a  fair  trial. 

6.  The  court  erred  in  granting  instruction  No.  12  re¬ 
quested  by  the  United  States.  The  court  also  erred  in  deny¬ 
ing  and  modifying  specific  instructions  requested  by  the 
defendants.  These  errors  will  be  discussed  in  detail  in  the 
argument. 

The  charge  of  the  court  to  the  jury  was  incorrect,  incon¬ 
sistent,  misleading  and  prejudicial.  The  errors  in  the 
charge  are  also  discussed  in  the  argument. 

7.  By  the  many  irregular  actions  of  the  prosecution  dur¬ 
ing  the  trial  of  the  case  and  because  of  the  misconduct  of  the 
jury  the  defendants  were  deprived  of  a  fair  and  impartial 
trial.  In  this  connection  motions  for  a  mistrial  and  con¬ 
tinuance  of  the  case  were  repeatedly  made  by  the  defend¬ 
ants.  We  say  it  was  error  to  deny  such  motions. 

ARGUMENT 

I 

Appellant  Was  Immune  From  Prosecution  as  to  the  Matters 
Charged  in  the  Indictment  Because  He  Testified  Concern¬ 
ing  All  Matters  in  the  Indictment  Before  a  Senate  Com¬ 
mittee. 

As  we  pointed  out  in  the  Summary  of  the  Argument  on 
June  4,  1947,  appellant  testified  before  a  Committee  of  the 
Senate.  W~e  summarized  that  testimony  in  the  Summary  of 
the  Argument.  A  comparison  of  the  testimony  given  before 
the  Senate  Committee  (R.  30S0,  vol.  34,  pages  18489-18502, 
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Record  of  Mead  Committee  Hearings)  with  the  charges  of 
the  indictment  will  disclose  that  all  material  matters  men¬ 
tioned  in  the  indictment  are  referred  to  in  appellant’s  testi¬ 
mony  before  the  Senate  Committee,  28  U.  S.  C.  634  forbids 
the  use  of  any  such  testimony  in  any  prosecution  except  for 
perjury. 

Appellant  raised  this  point  on  motion  to  dismiss  and 
motion  to  suppress  evidence  before  the  trial  and  preserved 
that  point  throughout  the  trial.  He  reasserted  the  point 
in  his  post-verdict  motions.  There  is  no  dispute  of  the  fact 
that  the  stenographic  record  of  Congressman  May’s  testi¬ 
mony  before  the  Senate  Committee  was  turned  over  to  the 
Department  of  Justice  before  it  investigated  and  presented 
this  matter  to  the  grand  jury.  It  is  alleged  by  affidavit 
that  the  Department  of  Justice  used  this  testimony  in  con¬ 
nection  with  the  presentation  of  the  case  before  the  grand 
jury  (R.  7482).  It  is  alleged  that  facts  and  sources  of  in¬ 
formation  were  derived  by  the  Department  of  Justice  from 
the  testimony  before  the  Senate  Committee.  At  the  trial 
this  was  shown  to  be  the  fact  as  the  checks,  letters  and  other 
papers  which  were  obtained  from  Congressman  May  were 
introduced  in  evidence  and  bore  the  notation  on  the  face 
thereof  of  the  Senate  Committee  and  are  referred  to  and 
reprinted  in  the  record  of  its  proceedings,  all  in  plain  viola¬ 
tion  of  the  statute  -which  provides  that  no  testimony  given 
by  a  witness  before  any  Committee  of  Congress  shall  be 
used  as  evidence  in  any  criminal  proceeding  against  him  in 
any  Court,  except  in  a  prosecution  for  perjury.  The  pres¬ 
ent  prosecution  of  Congressman  May  does  not  involve  per¬ 
jury.  Therefore,  the  prohibitions  of  the  Statute  apply  here. 

This  section  was  originally  passed  in  1857  (11  Stat.  155, 
156).  At  that  time  its  language  -was  broader  in  scope  than 
it  is  today.  Certain  changes  occurred  to  the  Section  in  1862 
(12  Stat.  333).  These  are  set  forth  in  the  case  of  In  Re 
Chapman,  166  U.  S.  661,  666.  These  changes  do  not  sup- 
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port  the  Government’s  argument  or  the  court’s  rulings 
below.  It  is  true  that  the  Congressional  debate,  particu¬ 
larly  in  the  Senate  and  the  remarks  of  Senator  Sumner  and 
others,  deals  with  their  interpretation  of  the  Section,  but 
we  submit  that  their  remarks  show  a  conception  of  the 
Constitutional  privilege  quite  contrary  to  and  at  variance 
with  that  which  was  laid  down  in  1892  in  the  case  of  Counsel- 
man  v.  Hitchcock,  142  U.  S.  547.  It  certainly  is  at  variance 
with  all  cases  decided  since,  bearing  upon  the  question  of 
Constitutional  privilege,  construing  this  section  and  simi¬ 
lar  sections  of  the  Code. 

United  States  v.  Monia,  317  U.  S.  424,  428; 

McGrain  v.  Daugherty,  273  IT.  S.  135, 16S; 

McCarthy  v.  Arndstein,  266  U.  S.  34; 

Glickstein  v.  United  States,  222  U.  S.  139; 

Brown  v.  Walker,  161  U.  S.  591. 

We  submit  that  the  foregoing  cases  establish  that  a 
limited  immunity  does  not  satisfy  the  Fifth  Amendment  and 
that  the  section  applies  to  testimony  which  may  merely 
furnish  the  background  which  leads  to  the  obtaining  of  evi¬ 
dence.  A  Statute  like  Section  634  is  not  adequate  unless  it 
grants  complete  immunity,  commensurate  with  the  protec¬ 
tion  granted  by  the  Constitution.  Testimony,  therefore, 
given  before  the  Senate  Committee  cannot  be  used,  nor  can 
any  knowledge  of  details  or  any  information  derived  from 
sources  of  information  be  utilized,  concerning  matters  and 
things  as  to  which  the  witness  testified. 

It  is  implicit  in  these  decisions  that  testimony  given  be¬ 
fore  a  Senate  Committee  could  not  be  used  in  any  way  in  a 
criminal  prosecution,  either  as  direct  proof  or  by  way  of  a 
lead.  In  dealing  with  this  question  it  is  important  to  re¬ 
member  that  after  the  Counselman  decision,  the  Supreme 
Court  of  the  United  States,  in  the  Chapman  case,  upheld  the 
constitutionality  of  Section  192,  Title  2,  U.  S.  C.  A.,  making 
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refusal  to  testify  a  crime,  and  finally  after  the  various  cited 
constitutional  decisions,  Congress  re-enacted  the  legislation 
with  only  minor  changes  in  1938,  Section  192,  Title  2,  U.  S. 
C.  A.  (52  Stat.  943),  which  clearly  suggests  a  statutory 
interpretation  of  the  section  involved  consistent  with,  rather 
than  opposed  to,  constitutional  principles.  This  is  the 
basic  reasoning  involved  in  McGrain  v.  Daugherty,  273 
U.  S.  135,  168. 

The  fundamental  constitutional  principle  involved  is  that 
which  springs  from  the  separation  of  the  powers  of  the 
three  great  departments  of  the  Government,  plus  the  guar¬ 
antees  provided  for  in  the  Fifth  Amendment.  No  one  now 
questions  the  power  or  right  of  a  Congressional  Committee 
to  inquire  into  and  make  investigations  for  legislative  pur¬ 
poses.  The  power  to  punish  a  crime  is  not  vested  in  the 
legislature  but  rather  it  is  vested  in  the  judicial  branch 
of  the  Government.  Title  28,  U.  S.  C.  634  was  enacted  for 
the  express  purpose  of  extending  immunity  to  a  witness 
in  exchange  for  testimony  to  be  used  by  Congress  for  leg¬ 
islative  purposes.  It  is  a  crime  to  refuse  to  answer  ques¬ 
tions  before  a  Congressional  Committee,  2  U.  S.  C.  192. 

It  is  now  settled  law  that  to  be  constitutional,  such  stat¬ 
utes  must  afford  the  witness  who  gives  such  testimony  com¬ 
plete  immunity.  Nothing  less  will  satisfy  the  Fifth  Amend¬ 
ment,  and  all  of  the  decisions  of  the  Supreme  Court  on  this 
point  so  hold. 

We,  therefore,  assert  that  the  indictment  should  have  been 
dismissed,  a  judgment  of  acquittal  should  have  been  entered 
on  defendants’  behalf  or  at  the  very  least,  all  of  the  evi¬ 
dence  relating  to  the  testimony  given  by  Congressman  May 
to  the  Senate  Committee  should  have  been  suppressed. 
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Each  Count  of  the  Indictment  Fails  to  Charge  Any  Offense 
With  Precision  and  Certainty  so  as  to  Sufficiently  Inform 
the  Defendants  of  the  Nature  and  Cause  of  the  Accusa¬ 
tion. 

An  indictment  is  filed  for  a  three-fold  purpose:  (1)  To 
furnish  the  accused  with  a  description  of  the  charge  in  order 
to  enable  him  to  prepare  his  defense;  (2)  To  particularize 
a  crime  in  order  to  protect  against  double  jeopardy;  and 
(3)  To  set  forth  the  ultimate  facts  so  the  defendant  may 
know  and  a  court  may  decide  whether  they  constitute  a 
violation  or  violations  of  the  law. 

The  decisions  over  the  years  have  held  that  an  indict¬ 
ment  where  more  than  one  offense  is  charged  is  duplicitous. 
The  practice  of  alleging  offenses  in  separate  counts  serves 
to  keep  charges  of  crime  single.  Rule  8(a)  of  the  Rules  of 
Criminal  Procedure  now  forbids  the  inclusion  of  more  than 
one  offense  in  a  single  count.  When  twro  or  more  offenses 
are  intermingled  in  a  single  count  of  an  indictment,  the 
charge  is  not  clear,  concise  and  direct,  but,  to  the  contrary, 
it  is  confusing  and  many  times  misleading. 

Count  I  of  the  indictment  co-mingles  two  charges  of  con¬ 
spiracy.  The  language  of  the  indictment  states  that  it  in¬ 
volves  offenses  against  the  United  States.  The  indictment 
charges  two  offenses,  one  a  conspiracy  to  violate  a  statute 
of  the  United  States,  and  the  other  to  defraud  the  United 
States.  This  renders  the  indictment  duplicitous  and  sub¬ 
ject  to  dismissal. 

Creel  v.  United  States,  21  F.  (2d)  690 ; 

United  States  v.  Waltham  Watch  Co.,  47  F.  (2d)  524; 

United  States  v.  Dietrich,  126  F.  664; 

Rule  8(a),  Rules  of  Criminal  Procedure. 
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The  indictment  alleges  some  thirty-five  overt  acts  which 
are  charged  to  have  been  done  in  furtherance  of  the  con¬ 
spiracy.  The  charging  part  and  the  overt  acts  are  replete 
with  conclusions,  many  of  which  are  immaterial  and  others 
of  which  are  damaging  and  prejudicial.  These  are  conclu¬ 
sions  and  other  matters  which  should  have  been  stricken 
from  the  indictment  are  detailed  in  appellant’s  motion  to 
strike  (R.  7399). 

A  reading  of  the  matter  sought  to  be  stricken  by  appel¬ 
lant  will  demonstrate  it  is  surplusage,  irrelevant  and  imma¬ 
terial  and  in  prejudicial  language  and  that  such  allegations 
should  have  been  stricken  and  should  not  have  been  per¬ 
mitted  to  go  to  the  Jury. 

Count  III  of  the  indictment  attempts  to  charge  the  pay¬ 
ment  of  compensation  directly  and  indirectly.  These  are 
separate  offenses  under  18  U.  S.  C.  203  as  the  statute  is 
drawn  in  the  disjunctive.  In  addition,  Count  III  attempts 
to  charge  the  separate  and  distinct  offense  of  agreement  by 
others  to  cause  appellant  to  receive  compensation  in  viola¬ 
tion  of  the  statute.  This  should  be  stricken  for  several 
reasons.  First,  it  is  prejudicial  surplusage.  Secondly,  no  one 
can  be  an  aider  and  abettor  under  this  particular  statute, 
as  it  punishes  only  the  receipt  of  compensation  by  a  member 
of  Congress. 

Count  IV  is  drawn  in  the  same  manner  as  Count  III  and 
names  as  defendants  third  persons  as  aiders  and  abettors. 
This  count,  like  Count  III,  is  fatally  defective. 

In  this  sense,  Section  203  differs  from  18  U.  S.  C.  202, 
the  bribery  statute.  Sec.  202  in  clear  language  punishes 
not  only  the  receipt  or  agreement  to  receive  a  bribe  but 
also  makes  it  a  criminal  offense  for  anyone  to  give  or  in¬ 
directly  offer  or  seek  to  give  a  bribe.  These  two  sections  of 
the  Criminal  Code  were  adopted  at  the  same  session  of 
Congress  on  March  4,  1909.  They  appear  consecutively  in 
the  Revised  Statutes  as  Sections  1781  and  1782.  They 
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appear  consecutively  in  the  Criminal  Code  as  Sections  112 
and  113.  Had  Congress  intended  to  punish  the  person  who 
offers  or  agrees  to  offer  compensation  to  the  member  of 
Congress  who  was  to  receive  it,  Congress  would  most  cer¬ 
tainly  have  drawn  Section  203  in  a  manner  similar  to  Sec¬ 
tion  202.  Section  202  in  plain  terms  punishes  not  only  the 
member  of  Congress  who  receives  the  bribe  but  also  pun¬ 
ishes  anyone  who  agrees  or  seeks  to  give  a  bribe.  Section 
203  does  no  such  thing.  This  act  specifically  names  the 
persons  eligible  to  commit  the  crime  denounced  and  no 
other  act,  except  amendatory  acts,  can  vary  the  prohibi¬ 
tions  or  extend  its  implications.  This  act  punishes  only 
the  receipt  of  compensation  or  the  agreement  to  receive 
compensation  by  “a  Senator,  Member  of  or  Delegate  to 
Congress,  or  a  Resident  Commissioner.”  We  submit, 
therefore,  that  the  substantive  offense  here  excludes  from 
punishment  the  person  who  offered  or  agreed  to  offer  com¬ 
pensation.  They  cannot  be  indicted  under  Section  203, 
and  as  the  substantive  offense  necessarily  includes  the 
agreement  to  give,  they  cannot  be  indicted  for  conspiracy 
to  violate  the  section.  It  is  out  contention  that  there  can 
be  no  conspiracy  to  violate  Section  203  as  a  conspiracy  by  the 
very  language  of  the  statute  is  merged  in  the  substantive 
offense. 

Pinkerton  v.  United  States,  328  U.  S.  640 ; 

United  States  v.  Katz,  271  U.  S.  354; 

United  States  v.  Dietrich,  126  F.  664; 

Lisansky  v.  United  States,  31  F.  (2d)  846,  S4S; 
Freeman  v.  United  States,  146  F.  (2d)  978,  979. 

In  the  Freeman  case  the  Court  held  (p.  979) : 

“Congress  has  the  power  to  create  separate  and  dis¬ 
tinct  offenses  growing  out  of  the  same  act,  but  when¬ 
ever  it  appears  that  the  proof  of  one  offense  proves 
every  essential  element  of  another  growing  out  of  the 
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same  act,  the  Fifth  Amendment  limits  the  punishment 
to  a  single  act.  Gavieres  v.  United  States,  220  U.  S. 
338,  343,  31  S.  Ct.  421,  55  L.  Ed.  489.” 

In  Lott  v.  United  States ,  205  F.  28,  29  the  Court  held  (p. 
29): 

“It  is  uniformly  held  that  statutes  prohibiting  the 
sale  of  intoxicating  liquors  are  directed  against  the 
act  of  selling  only,  and  that  the  offense  is  committed 
only  by  the  vendor  or  some  one  who  aids  him  in  sell¬ 
ing,  and  that  the  purchaser  and  those  who  aid  him  in 
the  purchase  are  not  guilty  of  aiding  or  abetting  in  the 
commission  of  the  offense.” 

We  conclude  and  submit  that  Section  203  punishes  only 
the  receipt  of  compensation  or  the  agreement  to  receive 
compensation  by  the  member  of  Congress  involved  and  the 
agreements  to  that  end  by  third  persons  constitute  the  neces¬ 
sary  element  of  the  offense  and  cannot  be  construed  as 
conspiracy.  Further,  third  persons  paying  or  agreeing 
to  pay  such  compensation  cannot  be  aiders  and  abettors 
under  this  Section.  For  this  reason  we  submit  that  Counts 
I  II  and  III  of  the  indictment  should  have  been  dismissed 
or  that  the  motion  to  strike  the  surplus  parts  of  these 
counts  of  the  indictment  should  have  been  granted. 

Ill 

The  Motion  of  Appellant  for  Judgment  of  Acquittal  Should 

Have  Been  Granted,  or  in  the  Alternative,  Defendants’ 

Motions  for  New  Trial  Should  Have  Been  Granted. 

Count  I  charges  a  conspiracy.  Specifically,  it  charges  a 
conspiracy  to  have  appellant  receive  compensation  for  serv¬ 
ices  in  violation  of  18  U.  S.  C.  203.  Such  a  charge  is  merged 
in  the  substantive  offense  and  will  not  lie.  For  this  reason 
alone  a  judgment  of  acquittal  should  have  been  directed. 
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Assuming  that  a  conspiracy  has  been  charged,  we  say 
there  is  no  evidence  to  sustain  any  such  charge.  There  is 
absolutely  no  evidence  to  show  a  conspiracy  and  further 
no  evidence  was  submitted  of  even  a  single  meeting  where 
all  of  the  alleged  conspirators  met  and  could  have  con¬ 
spired.  Every  fact  produced  in  evidence  related  to  a  situa¬ 
tion  in  and  of  itself  legal  and  proper. 

We  state  that  none  of  the  evidence  pertaining  to  alleged 
overt  acts  and  things  said  and  done  in  alleged  furtherance 
of  the  conspiracy  arc  admissible  to  prove  the  conspiracy. 
Such  testimony  is  generally  hearsay  in  character  and  incom¬ 
petent.  Such  statements  coming  from  one  defendant  are 
not  admissible  without  proof  aliunde  the  conspiracy  and 
that  the  person  against  whom  such  statement  is  sought  to 
be  used  was  party  thereto. 

In  Glasser  v.  United  States,  315  U.  S.  60,  the  Supreme 
Court,  in  discussing  this  principle  in  the  latest  case  on  this 
subject,  held  (pp.  73-75) : 

“Glasser  contends  that  such  statements  constituted 
inadmissible  hearsay  as  to  him  and  that  Stewart  fore¬ 
went  this  obvious  objection  lest  an  objection  on  behalf 
of  Glasser  alone  leave  with  the  jury  the  impression  that 
the  testimony  was  true  as  to  Kretske.  The  Government 
attacks  this  argument  as  unsound,  and,  relying  on  the 
doctrine  that  the  declarations  of  one  conspirator  in 
furtherance  of  the  objects  of  the  conspiracy  made  to  a 
third  party  are  admissible  against  his  co-conspirators, 
Logan  v.  United  States,  144  U.  S.  263,  contends  that 
the  declarations  of  Kretske  were  admissible  against 
Glasser  and  hence  no  prejudice  could  arise  from 
Stewart’s  failure  to  object.  However,  such  declara¬ 
tions  are  admissible  over  the  objection  of  an  alleged 
co-conspirator,  who  was  not  present  when  they  were 
made,  only  if  there  is  proof  aliunde  that  he  is  connected 
with  the  conspiracy.  Winner  v.  United  States,  bl  F.  2d 
506 ;  and  see  Nudd  v.  Burrows,  91  U.  S.  426.  Otherwise, 
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hearsay  would  lift  itself  by  its  own  bootstraps  to  the 
level  of  competent  evidence.” 

A  great  mass  of  the  evidence  in  the  case  pertains  to  the 
so-called  overt  acts  detailed  in  the  indictment.  While  these 
overt  acts  are  not  available  to  establish  a  conspiracy,  we 
think  it  important  for  this  Court  to  understand  that  every 
overt  act  was  completely  and  fully  explained  within  the 
limitations  laid  down  by  the  court.  The  court  permitted 
explanations  of  these  overt  acts  to  be  made  by  the  defend¬ 
ants  only.  It  would  not,  therefore,  permit  evidence  upon 
these  overt  acts  to  be  corroborated  by  other  evidence,  includ¬ 
ing  the  testimony  of  other  witnesses  having  knowledge  of 
the  facts.  While  this  ruling  was  crippling  to  the  defendants, 
as  far  as  the  defendants  were  able,  all  overt  acts  were  fully 
explained,  and,  when  fully  explained,  the  court  ruled  that 
each  and  every  overt  act  was  legal  in  and  of  itself.  How 
these  acts  could  be  used  to  establish  the  conspiracy  is  not 
seen,  especially  with  such  a  complete  lack  of  any  evidence 
whatsoever  that  these  acts  were  even  in  furtherance  of  a 
conspiracy. 

In  addition,  appellant  contends  that  such  action  as  he 
took  in  contacting  the  War  Department  was  caused  because 
he  had  been  informed  of  the  fine  performance  record  of  the 
Batavia  and  Erie  Basin  companies  and  had  further  been 
informed  by  the  War  Department  that  these  companies  had 
exceptional  performance  records  and  had  contributed  singu¬ 
larly  to  the  war  effort,  and  because  of  this  fact  had  received 
the  Nation’s  highest  awards,  Army-Navy  “E”s  (Defend¬ 
ants’  Exhibit  295)  (R.  4062,  5132,  5290). 

As  we  have  heretofore  shown  in  the  brief,  all  monies  re¬ 
ceived  by  Congressman  May  were  disbursed  for  the  use  and 
benefit  of  the  Cumberland  Lumber  Company,  in  which  he 
had  no  financial  interest  whatsoever. 
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It  might  be  helpful  to  the  Court  to  consider  the  overt  acts 
briefly.  Overt  acts  1,  2  and  3  relate  to  a  check  of  $5,000.00 
payable  to  Murray  Garsson,  which  was  handled  for  the 
Cumberland  Lumber  Company  by  appellant  through  the 
National  Bank  of  Washington.  This  check  transaction 
forms  the  entire  basis  for  Count  III  of  the  indictment.  This 
transaction  has  been  fully  explained  by  the  records  of  the 
bank  and  the  testimony  of  two  bankers  (See  Ewell’s  testi¬ 
mony,  Vol.  4,  page  354,  et  seq.,  Alden’s  testimony,  Vol.  4, 
page  37,  et  seq.). 

It  is  fully  explained  in  the  uncontradicted  testimony  of 
Congressman  May  (R.  2673  to  2685  and  the  testimony  of 
Joseph  Freeman  (R.  6008-6013). 

In  this  transaction,  $1,000.00  in  cash  of  the  $5,000.00  check 
was  given  by  Congressman  May  to  Mr.  Freeman,  who  was 
waiting  in  a  car  outside  the  bank.  This  $1,000.00,  Mr. 
Freeman  testified,  was  given  by  him  to  Murray  Garsson,  as 
he  desired  to  receive  that  much  in  cash  out  of  the  check. 
There  was  advanced,  therefore,  for  the  use  of  the  Cumber¬ 
land  Lumber  Company  only  the  remaining  $4,000.00. 

On  the  day  the  deposit  of  $4,000  out  of  the  $5,000  check 
was  made  at  the  National  Bank  of  Washington,  appellant 
drew  a  check  in  the  sum  of  $2606.00,  dated  August  22,  1944, 
payable  to  the  Bank  of  Whitesburg,  Kentucky,  in  payment 
of  the  land  note  then  past  due  (R.  2676). 

Several  days  later,  Mr.  Freeman  obtained  from  Congress¬ 
man  May  at  his  office  in  the  afternoon,  after  the  bank  had 
closed,  $1300.00  in  cash,  for  the  purpose  of  paying  the 
balance  of  the  attorney’s  fee  due  Mr.  Levin,  who,  according 
to  the  testimony,  was  going  to  New  York  on  the  evening 
train  and  wanted  the  cash  that  night  (R.  2684,  6010).  Mr. 
Levin  was  the  attorney  who  organized  the  Cumberland 
Lumber  Company  at  the  request  of  Dr.  Garsson.  After 
these  payments,  there  remained  a  balance  of  $94.00  of  the 
$4,000.00  deposited  in  the  National  Bank  of  Washington 
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account,  which  is  carried  over  and  accounted  for  in  appel¬ 
lant’s  testimony  and  account  (see  defendants’  Exhibit  114 
and  supporting  vouchers)  (R.  2667). 

This  entire  transaction  was  open  and  above-board  and 
actually  done  within  the  shadow  of  the  Department  of  Jus¬ 
tice.  The  testimony  of  Mr.  Hale  of  the  Bank  of  Whitesburg, 
Kentucky,  shows  the  payment  of  $2606.00  made  by  Mr.  May 
out  of  the  $4,000  deposited  in  the  National  Bank  of  Wash¬ 
ington  (R.  2543).  The  testimony  pertaining  to  this  trans¬ 
action  stands  undisputed  and  takes  from  it  any  stigma  of 
wrongdoing.  That  it  was  a  legal  transaction  is  conceded 
by  counsel  for  the  Government  and  the  court  below.  With 
such  a  record,  certainly  a  judgment  of  acquittal  should  have 
been  directed  under  Count  III  of  the  indictment. 

Overt  act  4  deals  with  the  sum  of  $1,000.00  which  was  the 
consideration  paid  for  the  option  obtained  by  appellant 
from  the  Mineral  Development  Company  for  the  Letcher 
County  timber  lands  ultimately  purchased  by  the  Cumber¬ 
land  Lumber  Company.  As  shown  by  the  Government’s 
evidence,  this  was  clearly  a  legitimate  transaction  in  which 
appellant  acted  as  agent  only  for  Dr.  Garsson  and  obtained 
the  land  for  his  company,  the  Cumberland  Lumber  Com¬ 
pany,  which  was  thereafter  organized  under  the  laws  of  the 
State  of  Delaware.  Appellant  was  connected  with  this  act 
only  to  the  extent  that  he  transmitted  the  $1,000.00  check 
advanced  by  Murray  Garsson  in  payment  for  the  option  by 
mail  to  the  Mineral  Development  Company  at  its  office  in 
Philadelphia  (R.  2697,  2698).  This  aspect  of  the  testimony 
is  supported  by  the  testimony  of  Mr.  Kurtz  of  the  Mineral 
Development  Company  (R.  1980,  1981,  1865,  1871).  It  is 
also  supported  by  the  testimony  of  the  banker,  Moffeo 
(R.  1854). 

Overt  Act  No.  5  relates  to  a  $10,000  check,  Government 
Exhibit  17,  -which  was  used  to  open  the  Cumberland  Lumber 
Company  account  at  the  First  National  Bank  at  Prestons- 
burg,  Kentucky.  This  transaction  occurred  about  July  27, 
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1943.  This  money  was  forthcoming  through  Dr.  Garsson 
for  the  use  of  the  Cumberland  Lumber  Company.  The 
transaction  was  fully  covered  by  the  testimony  of  appellant 
and  Dr.  Garsson.  The  sum  of  money  was  handled  openly 
and  in  the  usual  course  of  business  at  the  bank  in  Prestons- 
burg,  Kentucky.  There  was  no  secret  about  the  opening 
of  this  account  and  no  secret  about  the  manner  and  method 
in  which  it  was  handled.  This  is  shown  by  the  testimony 
of  the  banker,  Kohouts  (R.  181-189). 

The  disbursement  of  this  money  was  fully  explained  in 
the  testimony  of  Congressman  May  and  its  disbursement  is 
shown  in  detail  in  his  account  of  disbursements  with  the 
Cumberland  Lumber  Company  (Defendants’  Exhibit  114 
and  supporting  vouchers)  (R.  2667). 

The  funds  deposited  in  the  Cumberland  Lumber  Company 
account  were  all  disbursed  by  check  in  the  usual  course  of 
business  and  went  into  the  purchase  of  equipment  and  other 
expenses  incident  to  establishing  a  mill  on  the  tract.  In 
fact,  $3500  of  the  original  deposit  of  $10,000  was  paid  for 
the  purchase  of  a  saw-mill  for  the  Cumberland  Lumber 
Company.  The  remainder  met  pay-rolls,  balance  on  notes 
to  Frick  Company  on  a  sawmill,  and  other  expenses,  in¬ 
cluding  the  cost  of  a  log  chute. 

Overt  act  No.  6  refers  to  Mr.  Levin,  an  attorney,  and 
states  defendants  caused  him  to  employ  the  Corporation 
Trust  Company  to  incorporate  the  Cumberland  Lumber 
Company.  The  evidence  is  undisputed  that  Dr.  Garsson 
employed  Mr.  Levin  to  organize  a  company,  all  of  the  stock 
of  which  was  issued  to  Dr.  Garsson,  to  be  known  as  the 
Cumberland  Lumber  Company.  This  employment  was  con¬ 
ceded  to  be  legal  and  how  evidence  thereof  tended  to  prove 
the  allegations  of  crime  set  out  in  Counts  I,  III  and  IV  of 
the  indictment  is  not  seen.  Yet,  the  court  permitted  this 
evidence  to  be  received  against  all  defendants,  including 
appellant,  who  had  nothing  whatever  to  do  with  Mr.  Levin’s 
employment  by  Dr.  Garsson  or  Mr.  Levin’s  employing  the 


49 


Corporation  Trust  Company,  and  as  a  matter  of  fact  did  not 
even  know  Mr.  Levin  at  the  time. 

Appellant  did  two  things  concerning  this  transaction.  At 
the  request  of  Mr.  Freeman,  he  subsequently  paid  and 
charged  against  the  $5,000  check  payable  to  Murray  Gars- 
son,  which  appellant  handled  through  the  National  Bank  of 
Washington,  $1300.00  in  legal  fees,  and  from  Dr.  Garsson’s 
funds  being  disbursed  for  the  Cumberland  Lumber  Com¬ 
pany  appellant  paid  a  $50.00  service  charge  to  the  Corpora¬ 
tion  Trust  Company. 

Not  only  did  the  court  receive- such  evidence  generally, 
but  permitted  the  jury  to  consider  it  as  proof  of  the  con¬ 
spiracy  and  other  charges  set  out  in  the  indictment.  Being 
evidence  of  acts  done  and  statements  made  in  alleged  fur¬ 
therance  of  the  conspiracy,  it  was  not,  in  any  wise,  admis¬ 
sible  as  proof  of  a  conspiracy. 

Glasser  v.  United  States,  supra. 

All  remaining  overt  acts  alleged  in  the  indictment  pertain 
to  telephone  calls  and  correspondence  of  appellant  with 
various  officials  and  officers  of  the  War  Department.  Every 
call  and  each  letter  was  conceded  to  be  proper  and  legal 
(R.  1712, 1714, 1752, 1759,  2756).  They  were  made  and  writ¬ 
ten  by  appellant,  according  to  his  testimony,  under  the  au¬ 
thority  of  and  pursuant  to  three  House  Resolutions  (R. 
2345,  2526)  (Def.  Ex.  104, 105, 106). 

Appellant  also  testified,  and  likewise  this  was  not  dis¬ 
puted,  that  he  made  such  calls  and  wrote  such  letters  be¬ 
cause  he  was  impressed  by  the  fact  that  the  Batavia  and 
Erie  Basin  companies  had  exceptionally  good  performance 
records  and  that  they  contributed  singularly  to  the  war  ef¬ 
fort,  and  nothing  should  be  permitted  that  would  in  any  way 
retard  production,  and  these  firms  richly  deserved  the 
Nation’s  highest  awards,  i .  e.,  Army-Navy  “E”s  for  their 
outstanding  performance  and  appellant  was  determined  to 
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eliminate  any  thought  of  discrimination  and  sought  justice 
for  all  those  deserving.  Thus,  General  English  wrote  of 
these  companies  as  follows : 

(Def.  Ex.  295) 

Army  Service  Forces,  Headquarters, 

Seventh  Service  Command, 

Omaha,  Nebraska 

27  March  1944. 

Dr.  Henry  M.  Garsson,  Vice  President,  Erie  Basin 

Metal  Products,  Inc.,  Elgin,  Illinois. 

My  dear  Doctor  Garsson  : 

I  very  much  regret  that  pressure  of  official  business 
here  in  Omaha  makes  it  impossible  for  me  to  attend  on 
Saturday,  April  1st,  as  I  know  of  no  company  that  came 
under  my  general  surveillance  during  the  time  that  I 
was  Chief  of  Industrial  Operations  for  the  Chemical 
Warfare  Service,  that  is  more  deserving  of  this  recogni¬ 
tion. 

When  I  look  back  on  the  whole  shell  program  where 
we  passed  from  a  forged  shell  to  a  tubing,  and  in  which 
your  company  made  so  many  fine  contributions  to  the 
development  thereof,  it  seems  almost  a  miracle  that 
we  really  reached  quantity  production ;  and  I  do  believe 
your  company  made  a  most  singular  contribution  in 
every  way  to  the  development  and  mass  production  of 
this  shell  which  was  proven  to  be  such  a  great  factor 
in  the  victorious  march  of  our  troops  in  Tunisia,  Sicily, 
and  now  in  Italv.  I  congratulate  and  salute  vou,  the 
officers  of  your  concern,  and  all  of  your  employees  on  a 
job  well  done. 

Again  I  express  my  regrets  at  not  being  able  to  be 
present  on  the  day  you  receive  the  highest  award  of  our 
Government  for  excellence  in  production  that  you  so 
richly  deserve. 

Sincerely  vours, 

(Signed)  Paul  X.  English, 
Brigadier  General,  GSC, 
Chief  of  Staff. 
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How  such  evidence  can  be  said  to  prove  a  conspiracy  to 
defraud  the  United  States,  or  the  substantive  payments  of 
compensation  charged  in  counts  III  and  IV,  is  beyond  our 
comprehension.  Yet,  it  was  received  finally  for  all  pur¬ 
poses  by  the  trial  court,  which  instructed  the  jury  it  could 
be  used  as  evidence  of  such  conspiracy  and  to  prove  such 
payments.  The  prejudicial  character  of  this  obvious  error 
is  plain. 

Glasser  v.  United  States,  supra; 

Stager  v.  United  States,  supra. 

Evidence  was  also  received  concerning  the  Greenbrier 
transaction  (R.  2361,  2420)  and  a  proposed  contract  of  ap¬ 
pellant’s  son,  Robert  May,  which  contract  was  cancelled 
and  never  carried  into  effect  (Def.  Ex.  213,  214,  216,  217)  (R. 
3462). 

The  Greenbrier  transaction  involved  approximately  7,000 
acres  of  mineral  lands  in  West  Virginia.  Appellee  and  sev¬ 
eral  other  persons  not  involved  in  the  charges  of  the  indict¬ 
ment  on  April  2, 1941  entered  into  a  written  agreement  with 
Murray  Garsson  and  Joseph  Freeman.  This  agreement 
grew  out  of  negotiations  extending  back  into  the  year  1940, 
and  had  absolutely  nothing  to  do  with  the  Government,  the 
war  effort,  Erie  Basin  or  the  Batavia  Metal  Products  Com¬ 
pany  (R.  2361). 

Because  appellant  and  his  associates  had  invested  con¬ 
siderable  of  their  funds  in  the  Greenbrier  transaction,  it 
was  agreed  that  a  portion  of  this  would  be  repaid  by  Mur¬ 
ray  Garsson  and  Joseph  Freeman,  who,  with  certain  of  their 
associates,  were  acquiring  all  assets  of  the  Greenbrier  Cor¬ 
poration,  including  a  newly  negotiated  transfer  of  the  title 
to  the  7,000  acres  of  mineral  lands  involved.  As  Mr.  Gars¬ 
son  and  Mr.  Freeman,  because  of  the  expenditures  they 
planned  to  make  to  develop  the  property,  needed  additional 
financing,  appellant  gave  accommodation  notes  pursuant 
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to  a  written  contract  dated  April  2,  1941  (Defendants’  Ex¬ 
hibit  82)  (R.  2364).  Thereafter,  in  order  to  protect  all  of 
the  stockholders  of  the  old  Greenbrier  Corporation,  a  trust 
agreement  was  made  and  such  stock  as  appellant  and  his 
associate,  Mr.  Martin,  received  under  the  new  arrangement 
was  placed  in  trust  for  the  benefit  of  all  stockholders  under 
this  written  agreement  (R.  2435).  Under  the  agreement 
dated  April  2,  1941,  payments  of  the  accommodation  notes 
of  appellant  were  deferred  from  time  to  time.  Finally,  on 
June  11,  1942,  Murray  Garsson,  with  the  assistance  of  his 
brother,  paid  the  sum  of  $2500.00,  then  overdue  under  the 
agreement.  This  payment  was  made  in  the  regular  course 
of  business  pursuant  to  the  agreement  and  came  as  a  logical 
result  of  transactions  of  plain  relevancy,  dating  back  to  the 
year  1940  (R.  2361,  2420,  5229,  5385). 

There  was  no  connection  whatever  between  the  Greenbrier 
transaction  and  any  of  the  charges  laid  in  the  indictment. 
The  alleged  conspiracy  is  charged  with  having  commenced 
January  1,  1942  and  the  Greenbrier  transaction  dates  back 
to  1940.  This  entire  line  of  testimony  was  objected  to  and 
numerous  motions  to  strike  it  from  the  record  were  made 
on  the  ground  that  the  evidence  was  purely  irrelevant,  in¬ 
competent,  immaterial  and  in  many  of  its  aspects  hearsay 
in  character.  It  was  prejudicial  error  to  receive  this  testi¬ 
mony.  Nevertheless,  the  court  not  only  received  the  testi¬ 
mony  but  instructed  the  jury  that  they  could  consider  it 
for  the  purposes  of  establishing  the  charges  of  the  indict¬ 
ment.  Such  action  prejudiced  the  defendants  and  deprived 
them  of  a  fair  trial. 

Stager  v.  United  States,  supra; 

Glasser  v.  United  States,  supra. 
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IV 

The  Court  Erred  in  Receiving  Certain  Evidence  on  Behalf 

of  the  United  States 

When  the  trial  of  the  case  commenced  in  the  court  below, 
it  immediately  became  apparent  under  the  charges  of  the 
indictment  that  the  evidence  as  offered  by  the  Government 
would  not  be  admissible  unless  connected  up  with  the 
offenses  charged  in  the  indictment.  All  defendants  objected 
to  the  evidence  produced  by  the  Government  generally 
because  such  evidence  as  to  each  individual  defendant  was 
incompetent,  irrelevant  and  immaterial  and  was  generally 
hearsay  in  that  the  letter,  transaction  or  event  occurred 
out  of  the  presence  of  and  without  the  knowledge  of  the 
other  defendants  involved  in  the  case.  The  court  decided 
to  provisionally  receive  all  evidence  offered  by  the  Govern¬ 
ment  upon  the  assurance  that  the  prosecution  would  connect 
this  evidence  up  with  the  offenses  charged  (R.  187). 

The  Government’s  evidence  may  be  summarized  as 
follows : 

Checks,  bank  deposit  records,  deposit  slips  and  vouchers 
relating  to : 

(a)  Monies  borrowed  by  Dr.  Henry  Garsson  and  Murray 
Garsson  from  the  Eric  Basin  and  Batavia  Metal  Products 
Companies;  * 

(b)  Checks,  bank  records,  vouchers  and  similar  papers 
relating  to  funds  which  were  delivered  to  Congressman  May 
for  the  use  and  benefit  of  the  Cumberland  Lumber  Com¬ 
pany; 

(c)  Letters  passing  between  L.  W.  Fields  and  appellant, 
which  letters  were  never  brought  to  the  attention  of  the 
other  defendants  and  were  written  without  their  knowledge 
concerning  the  negotiations  for  the  acquisition  of  the 
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Letcher  County  tract  of  tiniberland  and  the  operations  con¬ 
ducted  on  the  tract  by  Fields  after  it  was  acquired  by  the 
Cumberland  Lumber  Company; 

(d)  Correspondence,  conversations  and  other  records, 
including  the  court  records  of  the  suit  filed  by  the  Cumber¬ 
land  Lumber  Company  against  Brown,  who  operated  the 
tract  and  the  mill  located  thereon  for  the  Cumberland 
Lumber  Company  in  1945 ; 

(e)  Records  relating  to  the  organization  of  the  Cumber¬ 
land  Lumber  Company ; 

(f)  Evidence  pertaining  to  the  thirty-five  overt  acts  set 
forth  in  the  indictment  which  consisted  largely  of  testimony 
relating  to  telephone  conversations  which  Congressman 
May  had  with  various  persons  in  the  War  Department  and 
several  letters  he  wrote  to  officials  of  the  War  Department. 
Jn  this  category  also  some  evidence  was  received  of  alleged 
overt  acts  not  described  in  the  indictment. 

(g)  Testimony  relating  to  a  transaction  known  as  the 
Greenbrier  transaction  involving  the  transfer  of  certain  land 
and  mineral  rights  of  the  Greenbrier  Mining  Company  in¬ 
volving  appellant,  Mr.  Freeman  and  Murray  Garsson.  This 
transaction  started  before  the  conspiracy  is  charged  to 
have  commenced.  Later  in  the  argument  we  will  point  out 
that  this  transaction  had  no  connection  whatever  with  any 
allegation  charged  in  the  indictment  and  it  was  error  for 
the  court  to  receive  any  testimony  concerning  it  in  the  trial 
below. 

The  inadmissibility  of  all  evidence  proffered  by  the  prose¬ 
cution  will  now  be  discussed. 

(a)  Evidence  was  received  by  the  court  provisionally 
tending  to  show  that  Henry  M.  Garsson  and  Murray  W. 
Garsson  borrowed  certain  funds  from  the  Erie  Basin  and 
Batavia  Metal  Products  Companies.  These  funds  were 
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first  borrowed  generally  and  then  were  later  carried  dif¬ 
ferently  on  the  books  of  the  company  because  of  certain 
recommendations  made  by  the  Company’s  auditors.  Ap¬ 
parently,  there  was  advanced  from  the  two  companies  the 
sum  of  $4S, 634.07  to  Henry  M.  Garsson  and  Murray  W. 
Garsson.  These  transactions  occurred  out  of  the  presence 
of  appellant,  without  his  knowledge  and  were  clearly  in¬ 
admissible  insofar  as  Congressman  May  is  concerned.  We 
contend  that  this  record  may  be  searched  from  end  to  end 
without  avail  for  proof  aliunde  for  any  conspiracy  as 
charged  under  Count  I  of  the  indictment  or  for  proof  of  the 
substantive  offenses  charged  in  Counts  III  and  IV  of  the 
indictment.  In  the  absence  of  such  proof  all  evidence  of 
transactions  occurring  out  of  the  presence  of  appellant  and 
without  his  knowledge  are  hearsay  and  generally  incompe¬ 
tent,  irrelevant  and  immaterial  insofar  as  he  is  concerned 
( Glasscr  v.  United  States ,  315  U.  S.  60).  It  was  reversible 
error  to  receive  such  evidence  against  this  defendant  as  it 
was  prejudicial  in  nature  ( Stager  v.  United  States ,  233 
F.  510). 

(b)  There  was  a  great  mass  of  evidence  pertaining  to 
checks,  bank  records,  vouchers  and  similar  papers  relating 
to  funds  which  were  delivered  to  Congressman  May  for  the 
use  of  the  Cumberland  Lumber  Company.  These  transac¬ 
tions,  which  involved  the  receipt  and  disbursement  of  funds 
by  appellant  for  the  account  of  the  Cumberland  Lumber 
Company  are  clearly  shown  on  the  appellant’s  statement 
of  account  (Defendants’  Exhibit  114).  The  Government’s 
evidence  dealt  with  the  receipt  by  Congressman  May  only 
of  the  funds  shown  in  his  account  under  the  designation 
“Amounts  Received.”  This  incorporates  all  the  evidence 
tracing  funds  to  appellant  and  reveals  that  he  received  a 
total  of  $33,634.07,  which  includes  the  $5,000  check  from 
Murray  Garsson,  separately  accounted  for.  The  Govern- 
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ment ’s  evidence  stopped  with  the  receipt  of  these  funds  and 
did  not  show  how  they  were  disbursed,  though  the  evidence 
of  the  disbursement  of  these  funds  was  in  the  possession  of 
the  Government  through  the  records  of  the  banks  in  which 
the  funds  were  deposited.  This  method,  while  it  failed  to 
prove  a  conspiracy  under  Count  I  of  the  indictment  or  the 
substantive  offenses  charged  in  Counts  III  and  IV,  was  most 
unfair,  unjust  and  cunning.  The  reason  being  that  it  placed 
the  burden  upon  the  defendants  of  proving  the  disbursement 
of  the  funds  which  should  have  been  part  and  parcel  of  the 
Government’s  case.  It  was  made  even  more  burdensome 
and  unfair  because  of  the  ruling  of  the  trial  court  that  it 
would  not  permit  the  defendants  by  cross-examination  to 
prove  through  any  Government  witness  what  disposition 
was  made  of  the  funds  as  to  which  the  witnesses  were 
testifying.  This  included  the  testimony  of  hank  officials 
who  testified  for  the  Government  and  who  had  in  their  pos¬ 
session  at  the  time  of  testifying,  the  whole  record  showing 
the  disbursement  of  the  funds  as  well  as  the  receipt.  The 
defendants  met  this  burden  which  was  unfairly  cast  upon 
them  and  did  show  the  disbursement  of  the  funds  for  and  in 
behalf  of  the  Cumberland  Lumber  Company,  thereby  de¬ 
stroying  entirely  the  Government ’s  theory  that  the  monies 
were  personally  received  by  appellant  and  personally  used 
by  him  as  compensation.  The  disbursements  proved  remain 
uncontradicted.  Certainly,  none  of  this  evidence  was  suf¬ 
ficient  to  sustain  the  charge  in  the  indictment. 

Much  of  the  evidence  relates  to  transactions  concerning 
which  the  other  defendants  had  no  knowledge  or  informa¬ 
tion  until  the  trial.  Thus,  the  transactions  occurring  be¬ 
tween  appellant  and  the  various  institutions  handling  the 
bank  accounts  involved  were  received  first  provisionally, 
and  then  at  the  conclusion  of  the  case,  the  court  permitted 
the  jury  to  consider  this  evidence  generally  against  all  de¬ 
fendants  without  limitation  and  did  not  admonish  the  jury 
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as  to  the  purposes  for  which  this  evidence  was  received.  It 
was  clearly  incompetent,  irrelevant  and  immaterial  and 
hearsay  insofar  as  the  Garssons  were  concerned  ( Glasser 
v.  United  States ,  supra.) 

(c)  A  number  of  letters  passing  between  the  appellant 
and  one  L.  W.  Fields  were  admitted  in  evidence  by  the  trial 
court.  This  is  the  correspondence  which  was  referred  to 
and  a  portion  of  which  was  turned  over  to  the  Senate  Com¬ 
mittee  at  the  time  Congressman  May  testified  before  it. 
Every  bit  of  it  was  written  without  the  knowledge  of  any 
of  the  other  defendants  named  in  the  indictment. 

The  Fields  correspondence  related  to  the  negotiations  for 
the  acquisition  of  the  Letcher  County  tract  of  timberland 
and  to  timber  operations  conducted  on  this  tract  after  its 
acquisition  by  the  Cumberland  Lumber  Company.  Fields 
had  been  placed  in  charge  of  the  timber  operations  on  the 
tract  after  it  was  acquired  by  the  Cumberland  Lumber 
Company.  That  Fields  knew  the  land  was  the  property  of 
the  Cumberland  Lumber  Company  there  could  be  no  ques¬ 
tion  as  Fields  recorded  the  deed  from  the  Mineral  Develop¬ 
ment  Company  conveying  the  lands  in  question  to  the  Cum¬ 
berland  Lumber  Company  and  checks  were  drawn  in  the 
name  of  the  Cumberland  Lumber  Company  payable  to 
Fields  for  his  salary. 

Fields  drew  a  salary  out  of  funds  furnished  him  in  con¬ 
nection  with  the  development  of  the  tract.  Fields  was  un¬ 
able,  however,  after  months  of  effort  to  acquire  the  neces¬ 
sary  equipment  and  manpower  to  develop  the  tract.  In 
fact  during  the  whole  period  of  his  operation  he  was  unable 
to  produce  any  lumber.  Finally  Fields  was  discharged. 
As  Fields  had  long  dreamed  of  acquiring  this  tract  of  land 
for  himself,  his  frustration  in  not  being  able  to  successfully 
manage  the  tract  after  it  was  acquired  by  the  Cumberland 
Lumber  Company  was  apparent,  and  colors  all  of  his  tes- 
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timony.  It  is  undisputed  in  the  evidence  that  the  Fields 
correspondence  and  Fields’  conversations  with  appellant 
were  out  of  the  presence  of  and  were  not  brought  to  the 
attention  of  the  other  defendants.  Yet  all  of  the  Fields 
correspondence  and  all  of  the  conversations  had  between 
Fields  and  appellant  were  received  in  evidence  against  all 
defendants  under  all  counts  of  the  indictment.  R.  S.  859 
and  the  Fifth  Amendment  forbid  the  use  of  the  Fields 
testimony  as  appellant  had  testified  to  the  Fields  matter 
before  the  Mead  Committee  and  had  furnished  that  Com¬ 
mittee  with  his  correspondence  with  Fields.  All  corre¬ 
spondence  which  was  received  in  evidence  bears  the  Senate 
Committee  markings  and  there  is  no  doubt  but  what  these 
exhibits  were  also  used  before  the  grand  jury  as  well  as 
in  the  trial  below.  We  say  this  was  a  clear  violation  of 
R.  S.  S59  and  the  Fifth  Amendment.  Moreover  the  evidence 
was  hearsay  as  to  the  other  defendants  ( Glasser  v.  United 
States,  supra )  and  was  highly  prejudicial  ( Stager  v.  United 
States,  233  F.  510)  and  its  receipt  under  all  counts  of  the 
indictment  for  all  purposes  was  prejudicial  error. 

The  prejudice  resulting  to  all  of  the  defendants  from 
Fields  correspondence  is  apparent  on  its  face  and  is  appar¬ 
ent  from  Fields  testimony.  As  appellant  well  knew'  that 
the  Cumberland  Lumber  Company  operations  would  be  a 
complete  failure  if  it  were  known  that  the  Company  w*as 
owned  by  an  outsider,  particularly  one  of  Jew'ish  faith,  ap¬ 
pellant  held  himself  out  as  being  interested  in  the  Com¬ 
pany.  Appellant  even  vrent  so  far  as  to  state  on  several 
occasions  that  he  w'as  the  owner  of  the  land.  As  appellant 
explained,  this  w'as  done  so  that  help  might  be  obtained  in 
the  community  to  work  the  tract  and  the  community  w'ould 
feel  that  it  was  a  local  enterprise.  In  making  the  state¬ 
ments  that  he  did  appellant  did  not  consult  w’ith  the  other 
defendants  and  they  wrere  unaware  of  any  of  the  statements 
w’hich  appeared  in  the  correspondence  of  this  character  or 
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any  of  the  statements  that  had  been  made  orally  in  refer¬ 
ence  thereto.  We  submit  that  the  Government  rested  its 
whole  case  on  these  innocent  statements  made  for  justifiable 
reasons.  Except  for  the  inuendo  derived  from  these  letters, 
under  the  stated  circumstances  uncontradicted,  there  is  not 
one  scintilla  of  evidence  that  the  Cumberland  Lumber 
Company  was  owned  by  any  one  other  than  Henry  Garsson. 
As  there  vTas  no  evidence  of  the  existence  of  any  unlawful 
conspiracy  or  agreement  as  is  charged  in  the  indictment,  all 
of  the  Fields  evidence,  written  as  well  as  oral,  was  inad¬ 
missible  as  being  generally  incompetent,  irrelevant,  and 
immaterial  to  any  of  the  charges  of  the  indictment. 

Certainly  this  evidence  was  the  purest  of  hearsay  insofar 
as  the  other  defendants  were  concerned  and  should  never 
have  been  received  generally  by  the  court  for  all  purposes. 
It  is  prejudicial  error  for  the  court  to  charge  the  jury  that 
they  could  consider  such  evidence  in  determining  the  guilt 
or  innocence  of  all  defendants  under  all  counts  of  the  indict¬ 
ment,  as  the  evidence  was  not  available  for  any  such  pur¬ 
pose. 

(d)  Sometime  after  Fields  was  discharged  and  about  the 
middle  of  1945  one  A.  C.  Brown  was  placed  in  charge  of 
the  operations  of  the  Cumberland  Lumber  Company  tract 
by  appellant.  The  situation  surrounding  the  Browm  testi¬ 
mony  is  substantially  the  same  as  that  which  pertains  to 
the  Fields  testimony.  With  the  exception  of  certain  offers 
wrhich  were  transmitted  through  appellant  to  Henry  Gars¬ 
son  as  the  owner  of  the  Cumberland  Lumber  Company,  the 
Brown  transactions  w^ere  hearsay  as  to  all  defendants  ex¬ 
cept  appellant.  Thus,  from  the  evidence,  the  only  other 
defendant  besides  appellant  who  was  informed  of  certain 
offers  made  by  Brown  to  purchase  the  tract  and  of  the 
nature  of  the  court  proceedings  which  were  subsequently 
filed  by  the  Cumberland  Lumber  Company  against  Brown 


60 


because  of  Brown’s  defalcations,  was  Henry  Garsson.  His 
knowledge  of  the  Brown  situation  was  confined  to  certain 
offers  of  purchase  which  had  been  sent  to  him  from  Brown 
and  to  the  facts  surrounding  the  institution  of  suit  against 
Brown  by  the  Cumberland  Lumber  Company.  The  defend¬ 
ant,  Murray  Garsson,  had  no  knowledge  whatever  of  the 
Brown  situation  in  any  of  its  aspects.  Notwithstanding 
this  situation,  the  trial  judge  received  all  of  the  Brown  tes¬ 
timony  and  correspondence  and  ultimately  charged  the  Jury 
that  they  could  consider  all  of  that  evidence  in  determining 
the  guilt  or  innocence  of  all  defendants  under  all  counts  of 
the  indictment.  We  say  this  evidence  could  not  be  used  for 
such  purpose.  There  is  nothing  in  the  Brown  testimony 
that  establishes  any  of  the  charges  in  the  indictment.  In 
view  of  certain  alleged  statements  attributed  by  Brown  to 
appellant  and  to  certain  statements  in  the  correspondence 
this  evidence  was  highly  prejudicial  to  the  other  defendants. 

Certainly  this  evidence  was  incompetent,  irrelevant,  im¬ 
material  and  inadmissible  under  the  Glasser  case,  as  to  all 
other  defendants  but  the  appellant.  Its  receipt  was  preju¬ 
dicial  error  under  the  Stager  case  and  deprived  all  defend¬ 
ants  of  a  fair  and  impartial  trial. 

(e)  The  court  also  received  in  evidence  all  records  of 
the  Corporation  Trust  Company  and  other  correspondence 
pertaining  to  the  organization  of  the  Cumberland  Lumber 
Company.  In  several  of  the  letters  written  by  the  Corpora¬ 
tion  Trust  Company,  prejudicial  statements  appeared  to 
the  effect  that  May  was  the  only  person  interested  in  keep¬ 
ing  the  Cumberland  Lumber  Company  in  existence  as  a 
corporation  (R.  1098).  These  statements  were  of  the  pur¬ 
est  hearsay  as  to  all  defendants  and  in  view  of  the  nature 
of  the  charges  were  highly  prejudicial.  They  were  very 
damaging,  and  how,  by  any  stretch  of  the  imagination,  they 
were  admissible  and  made  binding  upon  the  defendants  is 
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hard  to  see.  Neither  Henry  Garsson  nor  Murray  Garsson 
had  ever  seen  or  heard  of  these  letters  before  the  trial. 
Appellant  had  paid  no  attention  to  them  and  had  not  even 
replied  to  them  as  they  appeared  of  no  significance  to 
him  at  the  time  they  were  received.  Yet,  the  court  not  only 
received  the  evidence  against  appellant  but  against  all  de¬ 
fendants  and  let  the  jury  consider  such  evidence  in  estab¬ 
lishing  the  guilt  or  innocence  under  all  counts  of  the  indict¬ 
ment.  This  obviously  deprived  all  defendants  of  a  fair 
and  impartial  trial. 

(f)  The  great  bulk  of  the  Government’s  testimony  related 
to  the  35  alleged  overt  acts  set  forth  in  the  indictment. 
Similar  evidence  pertaining  to  other  so-called  overt  acts, 
not  described  in  the  indictment,  was  received  generally  by 
the  court.  Much  of  this  testimony  related  to  telephone 
conversations  which  Congressman  May  had  with  officials 
in  the  Wav  Department.  The  testimony  also  concerned 
several  letters  he  wrote  to  the  War  Department.  Evidence 
w’as  also  received  of  a  transaction  in  which  Congressman 
May’s  son  was  interested  in  Florida  under  which  he  pro¬ 
posed  to  enter  into  a  partnership  wdth  Heath  (R.  3413). 
Heath  had  certain  facilities  in  Florida  available  for  con¬ 
struction  purposes.  From  the  evidence  it  appears  that 
Heath  and  Congressman  May’s  son  became  interested  in 
forming  a  partnership  agreement.  A  tentative  partnership 
agreement  was  executed  by  the  two  but  was  rescinded 
the  next  day.  In  the  recision  Congressman  May’s  son 
gave  up  all  rights  under  the  partnership  arrangement  and 
Heath  made  a  different  arrangement  with  a  third  person. 
The  sole  basis  of  the  admissibility  of  this  testimony  seems 
to  be  that  one  of  the  preliminary  contracts  was  read  and 
possibly  one  conversation  took  place  when  Congressman 
May  was  present.  As  the  proposed  partnership  agreement 
was  rescinded  by  appellant’s  son  on  the  advice  of  appel- 
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lant,  and  as  appellant’s  son  received  absolutely  nothing 
under  the  agreement,  the  whole  transaction  was  clearly  in¬ 
competent,  irrelevant  and  immaterial  and  hearsay.  Yet, 
all  of  the  details  concerning  this  transaction  were  received 
in  evidence  and  the  Jury  were  instructed  that  thev  could 
consider  it  in  establishing  the  guilt  or  innocence  of  all  the 
defendants  under  the  charges  laid  in  the  indictment.  This 
was  error. 

It  was  conceded  by  counsel  for  the  Government  and 
finally  by  the  court  that  none  of  the  phone  conversations 
which  May  had  with  various  persons  in  the  War  Depart¬ 
ment  and  none  of  the  letters  which  he  wrote  to  the  War  De¬ 
partment  were  illegal  or  improper  (R.  2756).  It  was  like¬ 
wise  conceded  that  Congressman  May  had  a  perfect  right  to 
say  and  write  what  he  did.  Yet,  testimony  concerning  these 
conversations  and  letters  was  received  on  the  theory  that  it 
related  to  overt  acts.  We  submit  that  the  Government 
failed  to  establish  that  such  conversations  and  letters  were 
overt  acts  done  pursuant  to  a  conspiracy.  Over  defendants’ 
objections  the  court  received  this  evidence  provisionally 
and  finally  permitted  the  jury  to  consider  it  in  determining 
the  existence  of  a  conspiracy  as  charged  in  the  indictment 
and  the  agreements  alleged  in  Counts  III  and  IV  of  the 
indictment.  We  say  such  evidence  is  not  admissible  for  any 
such  purpose.  To  permit  evidence  of  this  sort  to  be  used  to 
establish  a  conspiracy  is  to  do  the  very  thing  which  the 
Supreme  Court  condemned  in  the  Glasser  case,  that  is  “lift 
hearsay  evidence  by  its  bootstraps  to  the  level  of  competent 
evidence.”  That  prejudice  resulted  from  the  receipt  of  the 
evidence  because  of  the  erroneous  position  taken  by  the 
court  is  clear.  In  the  interest  of  justice,  this  action  alone 
is  sufficient  to  warrant  a  reversal  of  the  finding  in  the  lower 
court. 

(g)  Prior  to  the  time  when  the  alleged  conspiracy  is 
charged  as  having  commenced  in  the  indictment,  appellant, 
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Mr.  Freeman  and  Murray  Garsson  were  parties  to  a  trans¬ 
action  involving  the  transfer  of  certain  lands  and  mineral 
rights  of  the  Greenbrier  Mining  Company.  Preliminary 
negotiations  which  led  to  the  ultimate  agreement  which  was 
signed  in  April,  1941,  commenced  prior  to  1940  (R.  2427). 
This  agreement  culminated  in  an  arrangement  reduced  to 
writing,  whereby  Mr.  Freeman  and  Murray  Garsson  ac¬ 
quired  all  of  the  rights  and  the  title  under  certain  option 
rights  of  the  Greenbrier  Mining  Company  in  7,000  acres 
of  mineral  lands  in  West  Virginia.  In  April,  1941  this  trans¬ 
action  was  closed  and  a  written  agreement  was  entered  into 
between  appellant,  Mr.  Freeman  and  Mr.  Garsson.  Under 
the  terms  of  this  agreement,  appellant  agreed  to  furnish  ac¬ 
commodation  notes  to  the  extent  of  $10,000  for  Mr.  Free¬ 
man  and  Mr.  Garsson.  Appellant’s  notes  in  this  sum 
were  to  be  utilized  by  them  to  finance  their  undertaking. 
Appellant  entered  into  this  transaction,  in  order  to  obtain 
back  a  portion  of  his  personal  funds  he  had  invested  for  the 
Greenbrier  Mining  Company.  As  a  part  of  the  agreement 
Mr.  Freeman  and  Mr.  Garsson  were  to  repay  $7500  of  the 
$10,000  advanced  by  appellant  for  the  use  of  the  Greenbrier 
Company.  In  addition  appellant  desired  to  protect  the 
interests  of  the  old  stockholders  of  the  Greenbrier  Com¬ 
pany.  He  did  this  by  having  stock  in  the  new  owmership 
company  issued  and  placed  in  escrow  under  a  trust  agree¬ 
ment  held  by  an  attorney  in  the  City  of  Washington,  Carl 
Marshall  (R.  5389).  Pursuant  to  these  arrangements  ac¬ 
commodation  notes  were  furnished  by  appellant  to  Freeman 
and  Garsson  and  ultimately  stock  was  issued  in  the  new 
ownership  company,  which  stock  was  placed  in  trust  for  the 
benefit  of  the  stockholders  in  the  Greenbrier  Company  (R. 
5389).  Various  extensions  were  had  from  time  to  time  on 
the  accommodation  notes  of  appellant.  Ultimately  appel¬ 
lant  and  Martin  received  on  account  of  the  monies  he  had 
invested  in  the  Greenbrier  transaction  uder  this  arrange- 
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ment  made  in  1941,  the  sum  of  $7500;  $5000  to  Martin  and 
$2500  to  May.  Since  the  payments  by  Mr.  Freeman  and 
Mr.  Garsson  were  not  made  until  after  the  date  of  the 
alleged  conspiracy,  the  Government  contended  they  could 
show  the  payments  of  appellant’s  notes,  implying  additional 
funds  were  received  by  appellant.  The  Goevrnment  did  this 
with  the  approval  of  the  trial  court  by  showing  payment  of 
the  notes  only  and  by  not  showing  any  of  the  surrounding 
circumstances  leading  up  to  such  payments.  We  say  that  the 
Greenbrier  transaction  was  established  beyond  any  pre-ad¬ 
venture  of  a  doubt  to  be  wholly  unconnected  with  any 
charges  in  the  indictment.  Yet  the  court  admitted  the  trans¬ 
action  in  evidence  apparently  for  all  purposes  and  placed 
the  burden  on  the  defendants  of  showing  to  the  jury  all  of 
the  events  and  circumstances  commencing  prior  to  1940. 
This  the  defendants  did  and  their  testimony  was  undisputed 
and  the  genuineness  of  the  written  documentary  evidence 
involved  was  not  questioned.  In  such  circumstances  the 
court  should  have  striken  all  evidence  from  the  record  per¬ 
taining  to  the  Greenbrier  transaction  and  should  have  in¬ 
structed  the  jury  to  disregard  it.  This  the  court  refused  to 
do  and  permitted  the  jury  to  consider  this  wholly  irrelevant 
transaction  as  evidence  in  support  of  the  charges  in  the  in¬ 
dictment.  This  procedure  deprived  the  defendants  of  a  fair 
and  impartial  trial. 

All  evidence  offered  by  the  Government  was  objected  to  as 
being  generally  irrelevant,  imcompetent  and  immaterial  and 
hearsay  as  no  conspiracy  had  been  proved.  It  was  re¬ 
ceived,  however,  by  the  court  upon  the  assurance  that  the 
evidence  could  be  connected  up  at  the  proper  time  by  the 
prosecution.  As  the  prosecution  never  complied  with  this 
assurance  and  failed  to  establish  any  unlawful  conspiracy 
or  agreement  as  charged  in  the  indictment,  defendants 
moved  to  strike  all  testimony  and  all  exhibits  of  the  Govern¬ 
ment.  It  is  our  firm  conviction  that  all  of  this  evidence  was 
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clearly  inadmissible.  It  is  our  contention  that  even  if  the 
evidence  was  admissible,  it  failed  to  establish  any  of  the 
charges  set  forth  in  the  indictment  and  a  judgment  of  ac¬ 
quittal  should  have  been  entered  for  all  defendants. 

y 

The  Court  Erred  in  Refusing  Evidence  Offered  by  the 

Defendants 

The  prosecution  contended  that  the  acts,  things  and  let¬ 
ters  performed  and  written  by  the  defendants  were  criminal 
in  nature.  It  was  the  theory  of  the  Government  that  all  of 
these  acts  were  done  for  unlawful  purposes.  Thus  the  Gov¬ 
ernment  contended  that  they  were  done  pursuant  to  an  un¬ 
lawful  conspiracy  or  as  part  or  parts  of  agreements  on  the 
part  of  appellant  as  a  Congressman  to  receive  compensation 
for  services.  In  other  words  the  issue  was  one  purely  of 
intent. 

In  view  of  this  situation,  it  was  the  contention  of  the 
defendants  that  in  every  instance  where  the  Government 
offered  testimoy  concerning  a  specific  act,  thing  or  letter 
that  the  defendants  had  the  right  to  prove  all  of  the  facts 
and  circumstances  leading  up  to  and  culminating  in  that 
act  or  letter. 

Generally  the  trial  court  permitted  unrestricted  evidence 
on  behalf  of  the  prosecution  concerning  such  matters.  Thus, 
the  court  permitted  the  prosecution  to  go  as  far  as  it  wanted 
in  showing  what  happened  after  a  certain  act  was  done  or  a 
certain  letter  was  written  to  the  War  Department.  Yet, 
when  the  defendants  sought  by  way  of  cross-examination 
and  by  direct  evidence  to  show  the  facts  and  circumstances 
leading  up  to  and  surrounding  incidents,  acts  and  letters 
placed  in  evidence  by  the  Government  were  not  motivated 
by  compensation  but  rather  by  situations  detrimental  to  the 
war  effort  or  were  tinged  with  discrimination,  the  court 
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restricted  the  defendants’  proof.  No  one  can  read  this 
record  without  coming  to  that  conclusion.  We  say  that  no 
jury  could  properly  evaluate  the  many  incidents  or  acts  and 
letters  involved  in  this  case  without  knowing  all  of  the  facts 
concerning  each  of  them.  No  jury  could  determine  the  true 
intent  involved  therein  without  knowing  their  entire  back¬ 
ground.  A  jury  must  know  all  of  the  facts  and  circum¬ 
stances  surrounding  a  given  act  before  that  jury  can 
properly  decide  what  was  the  intent  motivating  the  act. 

Where  issues  of  facts  were  involved  in  the  doing  of  acts 
or  the  writing  of  letters,  the  court  permitted  the  defendants 
to  testify  in  a  limited  way  as  to  their  reasons  and  intents  for 
doing  what  they  did  but  refused  to  permit  defendants  to 
corroborate  anv  of  the  facts  involved  in  their  testimony. 
Yet,  after  receiving  such  uncorroborated  testimony  the 
court  instructed  the  jury  they  could  believe  or  disbelieve  it. 

Thus,  the  court  permitted  the  prosecution  to  show  that 
Congressman  May  called  certain  officials  in  the  War  Depart¬ 
ment  with  reference  to  Erie  Basin  and  Batavia  Metal  Prod¬ 
ucts  Companies.  This,  on  the  theory  that  it  was  an  illegal 
act  done  for  illegal  purposes  and  for  which  compensation 
was  paid  or  was  to  be  paid.  Defendants  undertook  to  show 
that  each  telephone  conversation  was  motivated  by  certain 
facts  in  existence  at  the  time  the  call  was  made.  For  ex¬ 
ample,  Congressman  May  called  the  War  Department  once 
stating  that  he  had  been  informed  that  the  Chicago  Ord¬ 
nance  District  was  refusing  to  permit  the  Erie  Basin  and 
Batavia  Companies  to  bid  on  any  contracts  being  let  by  the 
Ordnance  Department  in  that  area.  Defendants  wanted  to 
show  that  that  was  the  true  situation  in  the  Chicago  Ord¬ 
nance  District  and  that  these  two  companies,  which  had 
excellent  war-producing  records,  actually  were  being  dis¬ 
criminated  against  and  for  racial  reasons.  The  court  per¬ 
mitted  the  defendants  to  testify  to  these  facts  but  refused 
to  permit  them  to  produce  corroborative  evidence.  We  say 
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that  this  situation  leaves  the  testimony  of  the  defendants 
uncontradicted  and  the  only  testimony  in  the  case  pertaining 
to  such  facts.  It  was,  therefore,  the  duty  of  the  court  to 
instruct  the  jury  that  the  evidence  was  undisputed  and  they 
must  take  that  evidence  as  being  undisputed.  This  the  court 
refused  to  do.  On  the  contrary  the  court  instructed  the 
jury  that  they  could  believe  or  disbelieve  this  uncontra¬ 
dicted  evidence  after  having  deprived  the  defendants  of 
the  right  to  corroborate  their  testimony  if  there  was  going 
to  be  any  dispute  concerning  the  facts  about  which  they 
testified.  Such  action  by  the  court  in  fact  told  the  jury  to 
speculate  to  the  prejudice  of  the  defendants. 

Numerous  instances  of  this  character  appear  throughout 
the  record.  Oral  offers  of  proof  made  in  connection  with 
this  aspect  of  the  case  were  made  throughout  the  trial. 
Space  does  not  permit  us  to  set  forth  in  detail  these  in¬ 
stances.  These  oral  offers  will  be  found  at  pages  1752,  2757, 
7759  and  are  summarized  at  page  5140  of  the  Record.  In 
order  that  the  defendants’  position  be  stated  clearly  of 
record  specific  written  offers  of  proof  were  made  during 
the  trial  (R.  5140).  We  submit  that  these  offers  relate  to 
admissible  evidence  and  that  it  was  prejudicial  error  for 
the  court  to  reject  them. 

As  the  facts  offered  to  be  proved  by  the  defendants  were 
links  in  the  chain  of  evidence  involved  in  this  case,  it  was 
prejudicial  error  for  the  court  to  refuse  the  offers.  Mc- 
Candless  v.  United  States,  298  U.  S.  342,  346. 

VI 

The  Charge  to  the  Jury  Was  Incorrect,  Inconsistent,  Mis¬ 
leading  and  Prejudicial 

The  charge  of  the  court  was  generally  incorrect  and 
prejudicial  in  that  it  followed  the  erroneous  theory  of  the 
prosecution  that  there  can  be  aiders  and  abettors  to  the 
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offenses  charged  in  Counts  III  and  IV.  It  was  likewise 
erroneous  to  charge  that  a  conspiracy  could  be  had  for  the 
purpose  of  violating  Section  203  of  the  Code.  The  court 
further  erroneously  charged  the  jury  that  the  defendants, 
other  than  Congressman  May  himself,  could  be  principals 
to  the  offense  punished  in  Section  203  (R.  6956). 

In  defining  the  conspiracy  charged  in  Count  I  of  the  in¬ 
dictment  the  court  erroneously  charged  that  it  would  be  a 
conspiracy  to  do  something  which  was  lawful  but  to  do  it 
bv  means  which  were  unlawful.  It  is  our  contention  that 
there  were  no  unlawful  means  or  overt  acts  involved  in  this 
case  and  the  conspiracy  here  charged  could  only  be  one  in 
which  the  purpose  of  the  conspiracy  was  unlawful  (R.  6970). 

In  describing  the  conspiracy  count,  the  court  stated  it  in¬ 
volved  two  things,  a  scheme  to  violate  the  law,  that  is  to 
commit  an  offense  against  the  United  States  and  a  scheme 
to  defraud  the  United  States  (R.  6969).  Yet,  when  the 
court  stated  what  evidence  was  necessary  for  a  conviction 
under  Count  I  of  the  indictment,  it  merely  charged  that  if 
the  defendants  agreed  to  give  appellant  money  as  compen¬ 
sation  for  services  that  that  would  constitute  the  kind  of 
agreement  contemplated  in  Count  I  of  the  indictment  (R. 
6971,  6973).  The  court  charged  the  jury  that  they  could 
consider  all  of  the  evidence  in  this  case  in  considering 
whether  or  not  the  defendants  were  guilty  of  the  offenses 
charged  in  the  indictment.  Thus,  the  court  permitted  the 
jury  to  consider  the  evidence  pertaining  to  overt  acts,  state¬ 
ments  and  things  done  in  pursuance  of  an  alleged  conspiracy 
as  proof  not  only  of  the  conspiracy  but  of  the  agreements 
to  receive  compensation  charged  in  Counts  III  and  IV.  We 
say  that  this  was  error  as  that  type  of  evidence  is  available 
for  no  such  purpose  and  it  was  prejudicial  error  to  so  charge 
the  jury.  Glasser  v.  United  States,  supra.  This  aspect  of 
the  case  is  argued  in  some  detail  under  point  3  of  the  argu¬ 
ment  and  will  not  be  repeated  here. 
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In  the  course  of  its  charge  already  conflicting  and  mis¬ 
leading  the  court  gave  to  the  jury  as  a  portion  of  the  charge, 
Government’s  instruction  No.  12  which  reads  as  follows: 

“If  you  believe  that  the  defendants  conspired  to  de¬ 
fraud  the  United  States,  or  to  violate  Section  203  of 
Title  18,  United  States  Code,  as  alleged  in  the  indict¬ 
ment,  and  committed  one  or  more  of  the  overt  acts  to 
effect  the  object  of  the  conspiracy,  and  if  you  further 
believe  that  the  defendants  violated  Section  203  of 
Title  18,  United  States  Code,  as  alleged  in  the  third  and 
fourth  counts  of  the  indictment,  if  you  believe  that 
beyond  a  reasonable  doubt,  as  I  have  defined  the  mean¬ 
ing  of  that, — you  should  convict  the  defendants,  irre¬ 
spective  of  what  your  conclusion  may  be  as  to  the 
merits  of  the  matters  and  things  concerning  which  Mr. 
May  contacted  the  War  Department,  and  irrespective 
of  what  you  believe  as  to  the  contributions,  if  any,  of 
the  defendants,  Henry  Garsson  and  Murray  Garsson, 
Erie  Basin  or  Batavia,  to  the  war  effort. 

For  the  Court  charges  you  that  the  law  is  that  if  a 
member  of  Congress  receives  compensation,  directly  or 
indirectly,  for  services  rendered  or  to  be  rendered  to 
any  person  in  any  matter,  in  which  the  United  States 
is  directly  or  indirectly  interested,  before  a  government 
department,  it  is  immaterial  whether  the  matter  pend¬ 
ing  before  the  department  should  or  should  not  be 
decided  favorable  to  the  person  in  whose  interest  the 
congressman  rendered  or  attempted  to  render  services. 

Likewise  it  is  immaterial  in  this  case  whether  or 
not  the  contracting  corporations  were  good  pro¬ 
ducers  or  bad  producers,  whether  or  not  the  “E” 
awards  were  merited  or  unmerited,  whether  or  not 
the  so-called  freeze  order  should  or  should  not  have 
been  entered  in  the  first  place  or  should  or  should  not 
have  been  rescinded  in  whole  or  in  part,  'whether  or  not 
Erie  Basin  or  Batavia  were  improperly  or  properly 
restricted  in  manpower  by  the  Manpower  Commission, 
whether  or  not  the  corporations  and  their  officers  were 
discriminated  against,  whether  or  not  the  requests  of 
the  War  Department  in  relation  to  personnel  matters, 
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if  you  believe  such  requests  were  made,  were  justifiable 
or  not,  whether  or  not  Henry  Garsson  was  an  inventor 
of  manufacturing  processes  or  not,  and  "whether  or  not 
the  other  matters  and  things  testified  about  were  prop¬ 
erly  or  improperly  decided  by  the  officials  of  the  War 
Department. 

It  was  for  these  reasons  that  the  court  restricted 
corroboration  offered  by  the  defendants  and  declined 
to  permit  the  government  to  introduce  evidence  in  re¬ 
buttal  as  to  the  facts  concerning  those  various  matters. 

The  Court  charges  you  that  in  determining  whether 
or  not  the  defendants  are  guilty  as  charged  in  the  sev¬ 
eral  counts  of  the  indictment,  you  should  weigh  and 
consider  the  testimony  of  Andrew  J.  May  and  Henry 
Garsson  as  to  the  motives  they  assigned  for  their  action 
in  contacting  the  War  Department  and  causing  Mr.  May 
to  contact  the  War  Department  as  disclosed  by  the 
testimony  in  the  case,  and  although  it  wTas  probably 
made  plain  to  you  during  the  course  of  the  trial,  those 
are  the  reasons  why  that  evidence  was  offered  and  why 
it  was  limited  in  one  sense  on  the  part  of  the  defendants 
and  wrhy  the  government  was  not  permitted  by  the  Court 
to  introduce  any  evidence  concerning  it”  (R.  69S1  to 
6983). 

A  mere  reading  of  this  instruction  will  demonstrate  that 
it  is  highly  misleading,  argumentative  and  an  incorrect 
statement  of  law.  Evidence  is  either  admissible  or  inad¬ 
missible.  It  is  not  proper  to  receive  evidence  generally  on 
behalf  of  the  Government  and  then  when  it  is  explained  by 
the  defendants,  to  charge  the  jury  that  the  evidence  there¬ 
upon  becomes  “immaterial.”  The  effect  of  this  charge  was 
to  destroy  the  defendants’  case.  It  took  the  defendants’ 
defense  and  characterized  it  as  immaterial.  We  say  that 
it  was  very  material  for  the  jury  to  know  the  facts  char¬ 
acterized  as  immaterial  in  this  instruction,  in  order  for  them 
to  determine  what  actually  motivated  the  defendants  in 
doing  what  they  did.  It  is  no  answer  to  say  that  during  the 
course  of  this  instruction,  the  court  stated  that  these  facts 
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should  b§  considered  in  connection  with  the  motives  assigned 
by  defendants  for  their  actions  in  contacting  the  War  De¬ 
partment,  the  reason  being  that  the  court  then  told  the 
jury  that  they  could  believe  or  disbelieve  the  truth  of  these 
undisputed  facts.  Thus,  in  one  breath  the  court  says  that 
the  evidence  on  a  certain  point  will  be  limited  to  the  testi¬ 
mony  of  certain  witnesses  and  then  in  the  next  breath  tells 
the  jury,  notwithstanding  the  fact  that  all  evidence  per¬ 
taining  to  those  facts  in  the  case  is  undisputed,  to  speculate 
and  assume  the  facts  other  than  those  which  are  in  the  evi¬ 
dence,  do  or  do  not  exist.  The  charge  amounts  to  an  argu¬ 
ment  that  all  of  the  defendants  are  guilty  and  certainly 
over-emphasized  the  prosecution’s  theories  and  evidence  to 
the  prejudice  of  appellant  (Meadows  v.  United  States ,  65 
App.  D.  C.  275;  82  F.  (2d)  886).  How  a  jury  could  follow 
such  an  instruction  is  difficult  to  see,  as  it  is  definitely  con¬ 
tradictory  and  misleading  and  obviously  highly  prejudicial. 

The  same  position  is  taken  by  the  court  throughout  the 
charge  with  respect  to  many  other  matters  which  were  de¬ 
veloped  in  the  evidence.  Thus,  the  court  dealt  in  some¬ 
what  similar  fashion  with  the  political  aspects  of  the  Mead 
Committee,  the  question  of  discrimination  by  the  Chicago 
Ordnance  District,  the  racial  discrimination  practiced 
against  the  defendants,  Henry  Garsson  and  Murray  Gars- 
son,  the  question  of  what  w^as  done  with  the  proceeds  of  the 
sale  of  the  Cumberland  Lumber  Company  tract,  the  question 
of  whether  or  not  anything  was  in  fact  accomplished  by  the 
telephone  calls  and  letters  of  appellant  and  many  similar 
matters.  We  say  in  treating  all  of  these  subjects,  the  charge 
of  the  court  was  misleading  and  prejudicial.  Numerous 
written  requests  for  instructions  were  submitted  to  the 
trial  court  by  defendants  (R.  6278,  7500-7558). 

The  court  denied  defendants’  instructions  numbered  1 
to  6,  8,  11  to  14,  16,  19  to  22,  25,  28,  30,  33  to  35,  40,  41,  43, 
to  47,  49,  51  to  58  (R.  6278).  We  maintain  that  these  in- 


72 


structions  correctly  stated  the  law  covering  this  case.  It 
was  error  not  to  include  them  in  the  charge  and  insofar 
as  the  court  attempted  to  cover  certain  aspects  of  these 
requested  instructions,  it  erred  to  the  positive  prejudice  of 
the  defendants. 

A  reading  and  a  comparison  of  the  requested  instructions 
of  the  defendants  with  those  given  by  the  court  will  demon¬ 
strate  that  the  trial  court  was  in  error  in  giving  the  charge 
that  it  did.  We  say  that  to  the  extent  that  the  court  at¬ 
tempted  to  cover  defendants’  instructions  that  it  did  so  in 
such  a  manner  as  to  render  the  charge  conflicting  and  mis¬ 
leading.  The  instructions  requested  by  defendants  and  re¬ 
fused  by  the  court  of  which  appellant  complains  were  all 
good  lavr  and  the  court’s  charge  to  the  jury  did  not  cover 
them  clearly  and  without  conflict.  As  the  charge  was  er¬ 
roneous,  conflicting  and  misleading,  the  defendants  are 
entitled  to  a  new  trial. 

Boswell  v.  District  of  Columbia,  21  D.  C.  (Dist.  of  Col.) 
526,  530; 

Baltimore  <£  Ohio  Railroad  Co.  v.  Morgan,  35  App. 

D.  C.  195, 199. 

VII 

A  Mistrial  Should  Have  Been  Declared  and  a  New  Trial 

Awarded 

As  the  trial  progressed  it  became  evident  to  counsel  for 
the  defendants  that  under  the  circumstances  surrounding 
the  trial  of  the  case  and  because  of  the  conduct  of  Govern¬ 
ment  counsel  and  the  trial  judge  that  a  fair  and  impartial 
trial  was  being  denied  the  defendants. 

The  case  below  was  tried  under  circumstances  highly  pre¬ 
judicial  to  the  defendants.  The  record  shows  highly  inflam¬ 
matory  and  prejudicial  articles  appeared  constantly  in  the 
public  press  prior  to  and  throughout  the  trial.  On  several 
occasions  the  trial  court  admonished  the  jury  that  they  w’ere 
not  to  read  any  articles  in  the  press,  listen  to  the  radio  or  to 
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engage  in  any  outside  discussions  pertaining  to  the  case 
until  after  their  verdict  was  received  by  the  court.  The 
court  took  this  action  because  it  recognized  the  inflamma¬ 
tory  character  and  prejudicial  nature  of  the  articles  ap¬ 
pearing  in  the  public  press  concerning  the  charges  in  the 
indictment  and  the  trial  of  the  case  (R.  6143,  6147). 

Thus,  on  one  occasion  accusations  appeared  in  the  public 
press  to  the  effect  that  the  jury  had  been  fixed  by  the  de¬ 
fendants.  The  effect  of  such  a  story  coming  to  the  atten¬ 
tion  of  the  jury  would  admittedly  be  prejudicial  (R.  623- 
624).  When  this  matter  was  published,  counsel  for  the  de¬ 
fendants  called  it  to  the  attention  of  the  court  (R.  624).  It 
was  plainly  prejudicial. 

Also,  there  appeared  in  the  public  press  statements  to  the 
effect  that  two  of  the  defendants,  Joseph  Freeman  and  Dr. 
Garsson,  were  under  indictment  for  perjury  for  alleged 
false  statements  made  by  them  to  the  Grand  Jury  return¬ 
ing  the  indictment  in  the  instant  case.  The  prejudicial  ef¬ 
fect  of  the  issuance  of  these  indictments  was  plain.  In  fact, 
the  trial  judge  criticized  the  Government  for  having  prej¬ 
udicial  indictments  of  this  character  returned.  If  the  re¬ 
turn  of  such  indictments  had  caused  such  reaction  on  the 
part  of  the  trial  judge,  it  is  perfectly  plain  that  if  the  per¬ 
jury  indictment  returned  against  these  two  defendants  came 
to  the  attention  of  the  petit  jury  trying  the  case  below,  that 
all  of  the  defendants  would  have  been  prejudiced. 

Also,  early  in  the  trial  the  court  ruled  that  all  side  bar 
bench  conferences  concerning  rulings  which  were  deemed 
necessary  to  protect  the  interests  of  the  defendants  to  be 
had  outside  of  the  presence  of,  and  out  of  the  hearing  of,  the 
jury,  were  to  be  considered  confidential.  Notwithstanding 
this  ruling,  certain  highly  prejudicial  bench  conferences 
which  dealt  with  prejudicial  matter  had  out  of  the  presence 
of  the  jury,  were  reported  in  the  public  press  (R.  2179). 

After  the  verdict  of  the  jury  was  returned,  an  investigator 
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employed  by  the  defendants  interviewed  members  of  the 
jury  and  found  that  the  jury  had  violated  the  court’s  in¬ 
structions  and  had  read  articles  appearing  in  the  public 
press  concerning  the  trial  (R.  7037,  7585).  The  fact  of  the 
reading  by  the  jury  of  these  inflammatory  and  prejudicial 
articles  was  shown  by  affidavit  in  support  of  defendants’ 
supplemental  motion  for  new  trial  (R.  7582,  7585). 

In  order  to  establish  beyond  any  question  of  doubt  the 
jury  had  read  any  such  articles,  defendants  had  requested 
leave  to  examine  members  of  the  jury  under  oath  in  the  pres¬ 
ence  of  the  court.  The  court  denied  the  defendants  the  right 
to  establish  by  the  sworn  testimony  of  the  jurors  the  truth 
of  the  evidence  tendered  by  defendants  and  denied  all  post¬ 
verdict  motions.  This  we  say  was  error  prejudicial  to  the 
defendants,  as  the  court  should  not  have  hesitated  setting 
aside  a  verdict  returned  by  a  jury  reading  such  highly 
inflammatory  and  prejudicial  material,  especially  after  the 
court  had  ordered  them  not  to  do  so,  because  the  court  itself 
appreciated  the  detrimental  effect  it  would  have. 

Without  attempting  to  explain  the  trial  court’s  attitude, 
we  submit  that  the  trial  judge  did  take  an  attitude  hostile  to 
the  interests  of  the  defendants  and  did  take  action  in  the 
presence  of  the  jury,  highly  prejudicial  to  the  defendants. 
In  connection  with  this  aspect  of  the  case  we  refer  the  court 
to  the  instances  appearing  at  pages  1141,  1273,  1695,  1707, 
2478,  2479,  2486  and  others  of  the  Record. 

In  numerous  instances  we  submit  that  counsel  for  the 
Government  were  guilty  of  misconduct  prejudicial  to  the 
defendants,  warranting  the  granting  of  a  mistrial.  These 
instances  appear  at  pages  648,  2148,  1546,  1619,  5052,  and 
others  of  the  Record. 

After  the  evidence  was  in  and  the  final  arguments  had 
been  made,  Mr.  Paisley,  one  of  the  Government  prosecutors, 
utilized  his  rebuttal  time  for  purposes  of  an  opening  argu¬ 
ment.  The  request  of  defense  counsel  to  reply  to  the  new 
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matter  brought  in  Mr.  Paisley’s  argument  was  denied  (R. 
6940-6945). 

Thus,  in  his  concluding  argument,  counsel  placed  in  the 
record  against  the  defendants  his  beliefs  concerning  their 
guilt  (R.  6S39).  In  addition,  counsel  in  his  argument,  placed 
facts  which  had  not  been  proved  in  the  evidence,  thus  plac¬ 
ing  before  the  jury  facts  allegedly  believed  in  by  the  prose¬ 
cution,  but  as  to  which  there  was  no  sworn  testimony  in  the 
record  (R.  6852,  6875,  6905,  6940-45). 

Detailed  objections  were  made  to  this  aspect  of  the  prose¬ 
cution’s  closing  argument  in  the  trial  below  (R.  6940- 
6945).  No  action  whatever  was  taken  by  the  trial  court  to 
correct  these  errors  and  the  final  motions  of  the  defendants 
that  the  court  declare  a  mistrial  and  continue  the  case  wrere 
denied.  This  action  of  the  trial  court  was  prejudicial  error 
and  a  mistrial  should  have  been  declared  (R.  6945). 

Accordingly,  we  submit  that  the  trial  court  below  erred 
in  failing  to  withdraw  a  juror  and  in  failing  to  declare  a  mis¬ 
trial.  Berger  v.  United  States,  295  U.  S.  278.  We  submit 
that  the  language  of  the  Supreme  Court  in  the  Berger  case 
is  applicable  here  and  a  new  trial  should  have  been  granted. 
In  the  Berger  case  the  Supreme  Court  said  (pp.  88-89) : 

“The  United  States  attorney  is  the  representative 
not  of  an  ordinary  party  to  a  controversy,  but  of  a 
sovereignty  whose  obligation  to  govern  impartially  is 
as  compelling  as  its  obligation  to  govern  at  all;  and 
whose  interest,  therefore,  in  a  criminal  prosecution  is 
not  that  it  shall  win  a  case,  but  that  justice  shall  be 
done.  As  such,  he  is  in  a  peculiar  and  very  definite 
sense  the  servant  of  the  law,  the  twofold  aim  of  which 
is  that  guilt  shall  not  escape  or  innocence  suffer.  He 
may  prosecute  with  earnestness  and  vigor — indeed,  he 
should  do  so.  But,  while  he  may  strike  hard  blows,  lie 
is  not  at  liberty  to  strike  foul  ones.  It  is  as  much  his 
duty  to  refrain  from  improper  methods  calculated  to 
produce  a  wrongful  conviction  as  it  is  to  use  every 
legitimate  means  to  bring  about  a  just  one. 
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It  is  fair  to  say  that  the  average  jury,  in  a  greater  or 
less  degree,  has  confidence  that  these  obligations,  which 
so  plainly  rest  upon  the  prosecuting  attorney,  will  be 
faithfully  observed.  Consequently,  improper  sugges¬ 
tions,  insinuations,  and,  especially,  assertions  of  per¬ 
sonal  knowledge  are  apt  to  carry  none.  The  court  below 
said  that  the  case  against  Berger  was  not  strong;  and 
from  a  careful  examination  of  the  record  we  agree. 
Indeed,  the  case  against  Berger,  who  was  convicted 
only  of  a  conspiracy  and  not  of  any  substantive  offense 
as  were  the  other  defendants,  we  think  may  properly 
be  characterized  as  weak — depending,  as  it  did,  upon 
the  testimony  of  Katz,  an  accomplice  with  a  long 
criminal  record. 

In  these  circumstances  prejudice  to  the  cause  of  the 
accused  is  so  highly  probable  that  we  are  not  justified 
in  assuming  its  non-existence.” 

As  Judge  Roberts  well  said  in  his  dissenting  opinion,  in 
United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150  at 
(p.  264)  and  at  (p.  267) : 

“One  of  the  most  reprehensible  things  a  prosecutor 
can  do  is  to  attempt  to  put  into  evidence  before  the  jury 
his  own,  and  his  colleagues’  opinion  as  to  the  guilt  of 
the  defendants  he  is  prosecuting.  Such  a  practice 
brings  before  the  jury  the  unsworn  testimony  of  a 
sworn  officer  of  the  Government.  This  fact  lends  its 
undue  and  improper  weight  and  injects  an  element  into 
the  case  which  is  so  insidious  and  so  impossible  to 
counteract  that  trial  judges,  in  my  experience,  have 
never  hesitated  to  withdraw  a  juror  and  declare  a  mis¬ 
trial  because  of  this  violation  of  the  canons. 

*•••••* 

Considering  what  is  set  out  in  the  opinion  of  this 
court,  and  the  additional  references  I  have  made  to  the 
address,  I  am  of  opinion  that  counsel’s  argument  was 
highly  improper,  as  indeed  the  Government  admits, 
and,  further,  that  it  was  highly  prejudicial.  I  do  not 
think  the  court  took  proper  means  to  counteract  the 
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impropriety  and  prejudice  thus  created  and  I  think  the 
only  remedy  available  is  to  set  aside  a  verdict  ensuing 
upon  such  misconduct.  Compare  Berger  v.  United 
States ,  295  U.  S.  78,  85,  88,  89. 

And  see : 

Frisky  v.  United  States,  35  App.  D.  C.  513, 519,  520 ; 

Viereck  v.  United  States,  318  U.  S.  236,  247,  248; 

Pickford  v.  Hudson,  32  App.  D.  C.  480,  487,  489; 

Hall  v.  United  States,  150  U.  S.  76.” 

Space  does  not  permit  a  detailed  argument  covering  all 
the  assignments  of  error  made  by  the  defendants  through¬ 
out  the  trial.  We  urge  that  this  Court  consider  carefully 
each  of  these  assignments,  as  we  feel  they  are  all  meritorious 
and  that  the  errors  complained  of  therein  clearly  warrant 
a  reversal  of  the  judgment  below.  Many  of  these  assign¬ 
ments  have  been  covered  in  the  briefs  filed  on  behalf  of  the 
defendants,  Henry  Garsson  and  Murray  Garsson.  We  do 
not  wish  to  extend  this  brief  by  rearguing  the  points  covered 
in  the  briefs  of  the  defendants  tried  with  appellant.  We, 
therefore,  respectfully  ask  that  this  Court,  in  considering 
the  assignments  which  were  made  on  behalf  of  all  the  de¬ 
fendants,  consider  not  only  the  arguments  in  this  brief,  but 
also  the  arguments  made  in  the  briefs  filed  on  behalf  of 
appellants  Henry  Garsson  and  Murray  Garsson  in  consider¬ 
ing  appellant’s  case. 

Conclusion 

Before  closing  this  brief,  we  feel  it  our  duty  to  point  out 
certain  facts  to  this  Court.  Appellant  is  a  man  72  years  of 
age.  Until  the  present  indictment  was  returned  against 
him,  he  bore  a  stainless  reputation,  both  in  the  community 
in  which  he  lives,  among  his  neighbors  and  friends,  and 
among  his  colleagues  inside  and  outside  of  his  party  in 
Congress.  This  aspect  of  the  case  is  fully  set  forth  in  the 
Record  (R.  2340,  7070,  7076).  Appellant  had  a  distin- 
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guished  career  and  able  Congressional  record  for  over  16 
years.  His  family  is  highly  regarded  and  respected  in  the 
community  in  which  he  lives.  Appellant’s  record  during  the 
trying  years  of  the  war  is  an  enviable  one.  His  office  was 
open  from  seven  in  the  morning  until  late  at  night  prac¬ 
tically  every  day  of  the  week  while  Congress  was  in  session. 
He  gave  of  his  time  unstintingly  to  the  furtherance  of  the 
war  effort.  The  performance  of  his  duties  as  a  Congress¬ 
man  is  unquestioned.  These  are  no  small  things  to  be  con¬ 
sidered  by  this  Court.  If  the  conviction  in  this  case  is  to  be 
sustained,  and  we  emphatically  state  it  should  be  reversed 
because  of  a  total  lack  of  evidence  to  support  it,  it  will  result 
in  the  destruction,  not  only  of  the  character  of  a  fine  public 
servant  of  stainless  reputation,  but  may  result  in  his  death. 
We  do  not  mean  to  infer  that  appellant  is  asking  for  pity. 
We  merely  ask  this  Court  to  take  these  facts  into  considera¬ 
tion  in  considering  this  case,  as  we  consider  the  final  result 
a  travesty  of  justice. 

It  is  respectfully  submitted  that  the  judgment  below 
should  be  reversed  and  a  judgment  of  acquittal  entered  in 
favor  of  appellant,  or,  in  the  alternative,  that  a  new  trial 
should  be  granted. 

Warren  E.  Magee, 

Daniel  J.  Andersen, 

720  Munsey  Building , 

Washington  4,  D.  C., 
Sawyer  A.  Smith, 

Covington  Trust  Building , 

Covington ,  Kentucky , 
Attorneys  for  Appellant. 
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At  the  conclusion  of  the  oral  arguments  concerning  this 
appeal  and  the  related  appeals  of  Murray  W.  Garsson  and 
Henry  M.  Garsson,  in  cases  Nos.  9611  and  9612,  respectively, 
this  Honorable  Court  directed  that  the  United  States, 
Appellee  in  all  cases,  file  a  supplemental  brief  concerning 
particularly  the  evidence  relied  upon  by  the  Government 
to  prove  the  existence  of  the  alleged  conspiracy,  and  granted 
leave  to  elaborate  on  other  matters  which  may  have  been 
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inadequately  covered  in  the  original  brief  filed  by  the 
Appellee. 

At  the  same  time  the  Court  directed  the  Appellants  to  file 
a  supplemental  brief  specifically  pointing  out  that  testimony 
or  evidence  concerning  Joseph  F.  Freeman  which  Appel¬ 
lants  believe  should  have  been  stricken  from  the  record  bv 
the  lower  court  upon  the  acquittal  of  the  said  Joseph  F. 
Freeman.  Accordingly,  this  is  the  supplemental  brief  of 
Appellant,  Andrew  J.  May,  and  his  reply  to  the  brief  and 
supplemental  brief  of  the  xVppellee. 

I 

Reply  to  Appellee’s  Brief  and  Supplemental  Brief  on 
Sufficiency  of  Evidence  to  Prove  a  Conspiracy 

During  the  trial  of  this  case,  it  was  conceded  by  the  Ap¬ 
pellee,  with  concurrence  of  the  lower  court,  that  every  act, 
or  thing  done  by  this  Appellant,  in  and  of  itself,  was  per¬ 
fectly  proper  and  legal.  Said  acts  or  things  done  become 
illegal  and  thereby  constitute  a  crime  only  when  and  if 
they  are  done  in  pursuance  of  a  conspiracy  or  if  the  Ap¬ 
pellant  was  actually  paid  for  doing  those  acts.  In  other 
words,  a  crime  could  only  have  been  committed  if  the  acts 
proved  and  admitted  were  done  for  the  purpose  of  effecting 
the  objectives  of  a  conspiracy  to  commit  offenses  against 
the  United  States  and  to  defraud  the  United  States,  or  if 
the  Appellant  actually  received  pay  or  agreed  to  receive 
pay  for  doing  these  acts  in  violation  of  Title  18  U.  S.  C.  208. 

The  Government  strenuously  argues  and  persists  in  the 
view  that  a  conspiracy  can  be  inferred  upon  proof  of  the 
overt  acts  and  that  such  proof  of  the  overt  acts  constitutes 
circumstantial  proof  of  the  existence  of  a  conspiracy  (9 
Government  Supplemental  Brief).  In  any  sense  of  justice, 
how  could  acts,  legal  in  themselves,  ever  imply  anything 
illegal,  without  anything  more?  It  seems  basic  that  an 
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illegal  purpose  must  first  be  proved  or  shown  to  have 
existed  and  because  of  which  the  legal  acts  have  an  illegal 
effect  and  thereby  constitute  a  crime.  It  is  submitted  that 
proof,  adduced  by  the  Government,  is  only  consistent  with 
their  argument  and  includes  absolutely  nothing  more  than 
overt  acts,  all  of  which  were  legal  in  themselves,  and  con¬ 
ceded  so  to  be,  leaving  the  alleged  conspiracy  to  be  inferred 
from  these  acts.  There  is  not  one  scintilla  of  evidence  in 
the  record  to  show  the  existence  of  a  conspiracy  from  which 
the  alleged  overt  acts  could  derive  any  illegal  purpose. 

We  submit  that  the  proof  of  conspiracy  must  be  segre¬ 
gated  from  the  proof  of  acts  in  pursuance  of  the  conspiracy 
and  before  there  can  be  a  conviction,  at  some  time  during 
the  trial,  the  conspiracy  must  be  proved  beyond  a  reason¬ 
able  doubt.  The  law  is  well  settled  that  evidence  of  overt 
acts,  admissions  and  things  done  in  pursuance  of  an  alleged 
conspiracy  are  not  admissible  to  prove  the  conspiracy  itself 
and  there  must  be  proof  apart  from  such  evidence  establish¬ 
ing  such  conspiracy  before  evidence  of  overt  acts,  admis¬ 
sions  and  things  done  in  pursuance  of  an  alleged  conspiracy 
are  admissible  against  defendants  other  than  defendant 
or  defendants  concerned  in  such  overt  acts. 

The  Government  has  charged  a  conspiracy  between  the 
defendants,  including  Joseph  F.  Freeman,  commencing  on 
or  about  the  first  day  of  January,  1942,  and  continuing  until 
about  the  31st  day  of  December,  1946.  Since,  according  to 
this  charge,  the  conspiracy  existed  in  January  of  1942,  all 
acts  proved  by  the  Government  subsequent  to  that  time 
must  necessarily  be  overt  acts,  and  even  though  not  set  out 
in  the  indictment  as  such,  the  effect  is  no  different  to  those 
overt  acts  which  have  been  specifically  set  out.  The  Gov¬ 
ernment  can  not  now  distort  the  effect  of  these  acts  and 
attempt  to  show  that  they  are  and  constitute  specific  proof 
of  a  preexisting  conspiracy. 
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The  evidence  upon  which  the  Government  relies  to  estab¬ 
lish  a  conspiracy  is  detailed  on  page  11  of  Appellee’s  sup¬ 
plemental  brief.  It  is  very  interesting  to  note  how  scrupu¬ 
lously  the  Appellee  has  avoided  the  use  of  dates  in  connec¬ 
tion  with  this  evidence  which  they  now  set  forth  as  evidence 
establishing  the  conspiracy,  which  was  charged  to  have 

commenced  in  Januarv  of  1942. 

•< 

The  following  paragraphs  deal  with  each  specific  item 
submitted  by  the  Appellee  as  the  proof  upon  which  they  rely 
to  establish  the  existence  of  a  conspiracy  in  accordance  with 
the  indictment. 

Item  one  refers  to  evidence  that  May  and  Henry  Garsson 
together  visited  the  offices  of  the  Mineral  Development 
Company,  Philadelphia,  Pennsylvania,  and  there  conferred 
with  Mr.  Kurtz  concerning  the  purchase  of  the  land.  This, 
incidentally,  occurred  in  July,  1943,  a  year  and  a  half  after 
the  alleged  conspiracy  was  supposed  to  have  been  entered 
into,  and  how  by  any  stretch  of  the  imagination,  could  this 
act  in  1943  tend  to  prove  that  in  1942  these  two  persons, 
together  with  Murray  Garsson,  conspired  together  to  com¬ 
mit  offenses  against  the  United  States  and  to  defraud  the 
United  States,  or  even  indicate  an  agreement  between  the 
parties  as  alleged  in  Counts  3  and  4  of  the  indictment.  As 
a  matter  of  fact,  the  incident  is  strong  evidence  contrary 
to  the  Government  theory  of  the  case  that  the  Cumberland 
Lumber  Company  was  compensation  to  May  for  services 
rendered. 

Item  two  is  a  perfectly  legal  and  proper  act  on  the  part 
of  May  and  Henry  Garsson,  which  occurred  in  September 
1945,  two  years  and  nine  months  after  the  date  of  the 
alleged  conspiracy  and  which,  incidentally,  is  specifically  set 
forth  as  overt  act  Number  7  in  the  indictment.  The  other 
alleged  conspirator,  Murray  Garsson,  obviously  had  no 
part  in  this  incident. 
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Item  three  is  a  perfectly  legal  and  proper  act  on  the  part 
of  both  May  and  Henry  Garsson,  and  according  to  the  un¬ 
contradicted  testimony,  was  fully  justified.  This  act  oc¬ 
curred  in  September  1945,  two  years  and  nine  months  after 
the  date  of  the  alleged  conspiracy.  Here  again  there  was 
no  showing  whatever  that  Murry  Garsson,  the  other  alleged 
conspirator,  even  had  any  knowledge  of  the  fact  that  May 
and  Henry  Garsson  conferred  with  Senator  Meade  to  as¬ 
certain  if  the  investigation  by  the  Meade  Committee  was 
the  cause  of  the  freeze  order  by  the  War  Department. 
Under  these  circumstances,  it  is  difficult  to  understand  how 
this  item  of  evidence  relied  upon  by  the  Government  could, 
in  any  wise,  constitute  evidence  of  a  conspiracy  charged  to 
have  existed  in  January  of  1942. 

Item  four  is  completely  devoid  of  evidence  tending  to 
establish  a  conspiracy  between  May,  Henry  Garsson  and 
Murray  Garsson  to  commit  offenses  against  the  United 
States  and  to  defraud  the  United  States,  or  even  of  any 
agreement  as  charged  in  Counts  3  and  4,  of  the  indictment. 
Even  so,  the  deed  to  the  Letcher  County  property  in 
favor  of  the  Cumberland  Lumber  Company  (Def.  Ex. 
13),  after  having  been  received  by  May  was  re-sent  by 
him  to  Fields,  an  employee  of  the  Cumberland  Lumber 
Company,  who  in  turn  had  it  duly  recorded  in  the  Clerk’s 
Office  of  the  Letcher  County  Court.  This  occurred  in 
August  1943,  one  year  and  eight  months  after  the  date 
of  the  alleged  conspiracy.  It  is  idle  to  believe  that  this 
act  on  the  part  of  Murray  Garsson  could,  in  any  way, 
implicate  May  and  Henry  Garsson  in  a  conspiracy,  which 
is  alleged  to  have  existed  in  January  of  1942. 

Item  five  actually  occurred  on  5  June,  1944,  two  and 
one-half  years  after  the  date  of  the  alleged  conspiracy. 
The  act  was  fully  explained  by  the  Appellant  and  the 
explanation  remains  uncontradicted  by  the  Appellee.  The 
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accounting  for  the  funds  is  set  forth  in  Defendant’s  Ex¬ 
hibit  114,  and  disbursements  in  favor  of  the  Cumberland 
Lumber  Company  by  Appellant  remains  uncontradicted. 
Again  there  is  no  showing  whatever  that  the  other  alleged 
conspirator,  Murray  Garrson,  even  had  knowledge  of  this 
incident. 

Item  six  is  a  perfectly  proper  and  legal  act  on  the  part 
of  the  Appellant  and,  as  shown  by  the  uncontradicted 
evidence,  said  act  was  performed  as  a  definite  and  specific 
responsibility  owed  by  the  Appellant  to  the  Congress  of 
the  United  States.  Not  even  the  Appellee  would  infer 
that  the  content  of  the  telephone  conversation  referred  to 
is  in  any  way  related  to  an  alleged  preexisting  conspiracy 
between  Mav,  Henry  Garsson  and  Murray  Garsson  to 
commit  offenses  against  the  United  States  and  to  defraud 
the  United  States  or  even  to  indicate  an  agreement  as 
alleged  in  Counts  3  and  4  of  the  indictment.  This  telephone 
call,  upon  which  Appellee  relies  as  evidence  tending  to 
establish  the  alleged  conspiracy,  occurred  in  February 
of  1946,  over  four  years  after  the  said  conspiracy  was 
supposed  to  have  come  into  existence.  Likewise,  there 
is  not  even  a  hint  that  the  other  alleged  conspirators  knew 
anything  at  all  about  this  telephone  call,  or  even  the  con¬ 
tent  of  the  conversation. 

Item  seven  is  a  perfectly  legal  and  proper  act  by  the 
parties  and,  under  the  circumstances  then  and  there  ex¬ 
isting,  it  was  a  natural  result  of  their  interest  in  speeding 
up  the  war  effort.  This  call  occurred  in  the  latter  part 
of  1944  or  the  early  part  of  1945,  three  years  after  the 
date  of  the  alleged  conspiracy,  and  there  is  no  showing 
on  the  part  of  the  Appellee  that  the  telephone  conversa¬ 
tion  referred  to  did,  or  in  any  wise  relate  to,  or  concern 
any  preexisting  conspiracy. 

Item  eight  is  an  incident  alleged  to  have  occurred  in  the 
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fall  of  1942,  practically  a  year  after  the  date  of  the  con¬ 
spiracy  charged.  Considering  all  of  the  evidence  pro  and 
con  concerning  this  incident,  there  is  not  one  scintilla  of 
evidence  which  could  in  any  wise  prove,  or  tend  to  prove, 
that  “commencing  on  or  about  the  first  day  of  January, 
1942,  and  continuing  until  about  the  first  day  of  December, 
1946,  in  the  District  of  Columbia,  A.  J.  May,  Henry  M. 
Garrson  and  Murray  W.  Garrson  conspired  together  to 
commit  offenses  against  the  United  States  and  *  *  *  to 
defraud  the  United  States.”  Likewise,  this  evidence  in 
no  way  tends  to  show  the  existence  of  any  agreement,  as 
charged  in  Counts  3  and  4  of  the  indictment. 

Item  nine  is  a  perfectly  legal,  proper  and  customary 
act  on  the  part  of  the  Appellant  as  a  representative  of 
the  people.  The  mere  fact  that  an  Army  officer  was  re¬ 
quested  to  arrange  for  a  conference  in  the  interest  of 
the  war  effort  does  not  make  the  act  illegal,  or  in  any 
wise  tend  to  establish  the  existence  of  a  conspiracy  be¬ 
tween  the  two  parties.  This  act  is  alleged  to  have  occurred 
in  March,  1943,  one  year  and  three  months  after  the  date 
of  the  alleged  conspiracy.  Nothing  in  this  situation  would 
or  could  tend  to  show  a  preexisting  conspiracy  between 
the  alleged  conspirators. 

Item  ten  purports  to  list  the  “payments”  to  Appellant 
and  is  included  by  Appellee  as  evidence  upon  which  they 
rely  to  prove  the  existence  of  the  conspiracy  alleged  and 
to  prove  that  Appellant  received  the  funds  per  agreement 
in  violation  of  Title  18  U.  S.  C.  203.  In  every  instance, 
the  Government  traced  the  funds  to  Appellant  and  there 
stoped  and  strenuously  resisted  efforts  on  the  part  of  the 
Appellant  to  show  the  ultimate  purpose  of  the  funds  and 
to  show  conclusively  as  he  did,  that  not  one  cent  of  the 
funds  was  ever  intended  for  the  Appellant  personally  or 
retained  by  him.  This  placed  an  unnecessary  burden  upon 
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the  Appellant.  In  this  regard,  the  Court’s  attention  is 
invited  to  Defendant’s  Exhibits  114  and  202,  both  of  which 
stand  uncontradicted  in  every  detail  and  in  which  every 
cent  is  accounted  for.  Furthermore,  the  funds  now  listed 
as  having  been  paid  to  Appellant,  and  expressly  relied 
upon  by  the  Government  to  sustain  the  charges  in  the 
indictment,  total  exactly  Thirty-four  thousand  six  hundred 
and  thirty-four  ($34,634.07)  dollars  and  seven  cents,  which 
is  Nineteen  thousand  ($19,000.00)  dollars  less  than  the 
amount  specifically  charged  in  Count  4  of  the  indictment. 
This  variance  between  the  charge  and  the  proof,  in  and 
of  itself,  is  sufficient  evidence  to  reverse  the  finding  in 
the  lower  court  with  reference  to  Count  4  of  the  indictment. 

The  Court’s  attention  is  invited  to  pages  37-41  of  Ap¬ 
pellee’s  brief  under  the  heading  “Funds  received  by  May” 
and  paragraph  10(a)  on  page  12  of  Appellee’s  supple¬ 
mental  brief.  Here  the  Appellee  discusses  certain  funds 
disbursed  by  this  Appellant  for  the  benefit  of  the  Cumber¬ 
land  Lumber  Company  and  the  payment  of  accommodation 
notes  given  by  May  to  Congressman  Buckley  in  connection 
with  the  Greenbrier  transaction.  The  transactions  de¬ 
tailed  on  pages  40  and  41,  being  paragraphs  5  and  6  of 
this  section  of  the  counter-statement  of  the  Government’s 
brief  and  the  paragraph  10(a)  cited  above  relate  to  the 
Greenbrier  transaction.  It  should  be  noted  that  nowhere 
does  the  Government  even  indicate  to  the  Court  any  con¬ 
nection  between  the  other  payments  and  the  Greenbrier 
situation.  We  think  this  is  a  determined  effort  to  con¬ 
fuse  this  Court  and  for  the  Court  to  draw  the  inference 
from  the  allegations  of  these  paragraphs  that  the  transac¬ 
tions  therein  described  involved  the  Cumberland  Lumber 
Company  and/or  the  Erie  Basin  and  Batavia  Companies. 
We  make  the  categorical  statement  that  these  payments 
concerning  the  Greenbrier  situation  were  never  shown  to  be 
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connected  up  in  any  way  with  the  charges  in  the  indictment. 
It  is  the  uncontradicted  evidence  that  this  transaction  is 
wholly  unrelated  to  any  charge  in  the  indictment. 

Again  we  call  the  Court’s  attention  to  the  fact  that  the 
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transactions,  with  the  exception  of  the  transaction  de¬ 
scribed  in  paragraphs  5  and  6  which  concern  the  Green¬ 
brier  situation,  commenced  on  26  July,  1943,  the  date  the 
first  $10,000  check  of  Erie  was  received  by  Appellant, 
May,  and  was  used  by  him  to  open  the  Cumberland  Lumber 
Company  account  in  the  First  National  Bank  of  Prestons- 
burg.  It  is,  therefore,  unequivocal  that  all  of  the  trans¬ 
actions  described  under  this  heading  of  the  Government’s 
counter-statement  pertain  to  the  alleged  overt  acts  or 
things  allegedly  done  in  pursuance  of  a  conspiracy  or 
agreement  and  are  not  evidence  of  the  existence  of  any 
such  alleged  conspiracy  or  agreement. 

We  also  think  it  significant  that  the  amounts,  exclusive 
of  the  Greenbrier  funds,  stated  in  this  section  of  the  Gov¬ 
ernment’s  brief  as  having  been  received  by  Appellant, 
total  $33,634.07.  These  are  the  exact  sums  of  money 
shown  on  Appellant’s  Exhibit  114  under  the  heading 
“Amounts  Received”,  it  being  a  statement  of  the  account 
of  A.  J.  May  with  the  Cumberland  Lumber  Company.  It 
appears,  therefore,  that  the  Government  has  now  conceded 
that  these  are  the  only  sums,  with  the  exception  of  the 
Greenbrier  funds,  received  by  the  Appellant.  This  is  ex¬ 
actly  as  we  stated  the  situation  to  be  in  our  brief,  and 
shows  conclusively  that  the  Government  has  failed  utterly 
to  establish  the  specific  charges  contained  in  counts  3  and 
4  of  the  indictment.  As  stated  heretofore,  every  penny 
of  these  funds  is  accounted  for  and  was  shown  to  have 
been  disbursed  or  held  for  the  use  and  benefit  of  the 
Cumberland  Lumber  Company,  and  not  one  cent  was  in¬ 
tended  for  or  retained  by  this  Appellant. 
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Under  the  heading  “Personal  Expenditures  of  May 
from  proceeds  of  Erie  and  Batavia  Checks”,  the  Appel¬ 
lee  refers  to  certain  evidence  on  pages  41  and  42  of  its 
brief.  These  expenditures  are  fully  explained  by  the 
undisputed  testimony  of  May  and  Freeman  by  Defend¬ 
ant’s  Exhibit  114,  supported  by  vouchers,  and  by  the 
daily  reconciliation  sheet  entitled  “Statement  of  Account, 
A.  J.  May  with  Cumberland  Lumber  Company,  Showing 
Advances  by  and  Reimbursement  to  A.  J.  May”,  it  being 
Defendant’s  Exhibit  202.  In  any  event,  the  evidence  re¬ 
ferred  to  on  these  pages  of  the  Appellee’s  brief  relate 
to  transactions  long  after  the  conspiracy  is  charged  to 
have  been  formed,  and  as  such  are  not  evidence  of  the 
existence  of  any  conspiracy  or  agreement. 

The  evidence  set  forth  on  pages  2  and  3  of  the  Govern¬ 
ment’s  brief  relates  entirely  to  background  and  contains  no 
evidence  whatsoever  of  any  conspiracy  or  any  agreements 
of  the  character  charged  in  Counts  3  and  4  of  the  indict¬ 
ment.  The  evidence  detailed  at  the  top  of  page  4  of  the 
Government’s  brief  shows  absolutely  nothing  more  than 
an  association  between  the  various  defendants  and  wdth 
Joseph  Freeman,  who  was  acquitted  below  on  the  ground 
that  the  evidence  did  not  establish  that  he  w’as  a  co-con- 
spirator  or  party  to  any  of  the  agreements  charged  in 
Counts  3  and  4  of  the  indictment.  It  is  apparent  that  such 
evidence  cannot  be  deemed  proof  of  conspiracy  and  agree¬ 
ments  as  charged  in  the  indictment.  As  the  Supreme  Court 
of  the  United  States  said  in  Maple  Flooring  Association  v. 
United  States,  268  IT.  S.  563,  at  page  584  persons  do  not 
become  conspirators  merely  because  they  gather  together 
to  disseminate  information  even  when  it  relates  to  the 
business  in  which  they  are  respectively  engaged  or  make 
use  of  that  information  in  the  management  and  control  of 
their  businesses. 
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Under  the  heading  “Services”  detailed  on  pages  4  to  20 
of  the  Appellee’s  brief,  the  prosecution  sets  forth  much  of 
the  evidence  received  in  the  trial  below.  A  reading  of  this 
evidence  will  show  conclusively  that  every  bit  of  it  relates 
to  so-called  overt  acts  or  things  done  in  pursuance  of  the 
alleged  conspiracy  and  is  not  and  cannot  be  considered  evi¬ 
dence  of  the  existence  of  the  conspiracy.  As  the  Govern¬ 
ment  utterly  failed  to  establish  by  proof  aliunde  the  exist¬ 
ence  of  any  unlawful  conspiracy  or  agreement,  as  charged 
in  the  indictment,  we  submit  that  none  of  the  evidence 
referred  to  on  pages  4  to  20  of  the  Appellee’s  brief  and  the 
evidence  relied  upon  by  the  Apellee  as  set  forth  on  pages  11 
to  13  in  Appellee’s  supplemental  brief  is  available  or  proper 
to  prove  the  existence  of  conspiracy  itself.  As  w’e  under¬ 
stand  the  theory  of  the  Government’s  case,  the  unlawful 
conspiracy  attempted  to  be  proved  by  the  Government  must 
have  come  into  existence  prior  to  18  April,  1942  by  reason 
of  the  fact  that  overt  act  #10,  the  earliest  of  the  overt 
acts  set  out  in  the  indictment,  is  alleged  to  have  occurred 
on  18  April,  1942,  and  paragraph  12  of  the  indictment 
charges  that  this  overt  act  was  done  “for  the  purpose  of 
effecting  the  objects  of  said  conspiracy.”  As  discussed 
heretofore,  all  the  evidence  produced  by  the  prosecution 
was  in  the  nature  of  overt  acts,  all  conceded  to  be  legal  in 
themselves,  with  the  existence  of  a  conspiracy  left  to  be 
inferred  from  the  doing  of  these  legal  acts.  Accordingly, 

we  submit  that  since  the  Government  has  utterlv  failed  to 

•< 

establish  the  existence  of  a  conspiracy  or  an  agreement 
between  the  parties  as  charged  in  the  indictment,  the  finding 
of  the  lower  court  must  be  reversed. 
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II 

Responsibilities  of  This  Appellant  to  the  Congress  of  the 
United  States  and  War  Contractors 

As  a  preliminary  to  the  numerous  repetitions  and  re¬ 
peated  references  to  things  done  and  said  and  meetings  or 
visits  to  May’s  office  by  Freeman  and  the  Garssons,  and 
telephone  calls  made  by  May,  it  must  be  remembered  that 
long  before  the  Garssons  began  munition  production,  May 
had  begun  investigation  of  “the  progress  of  the  war  effort” 
and  later,  on  the  2nd  day  of  April,  1941  the  House  of  Rep¬ 
resentatives  passed  a  Resolution  authorizing  and  directing 
May  and  his  Committee  to  investigate  the  progress  of  the 
war  effort  and  provided  the  money  therefor.  By  reference 
to  this  Resolution  (R.  2733,  Def.  Ex.  106),  it  will  be  observed 
that  it  required  of  May  and  his  Committee  a  most  detailed, 
diligent,  extensive  and  searching  investigation  of  the  entire 
war  effort  of  world-wide  proportions  (see  May’s  testimony 
R.  2340  to  2355). 

Under  this  situation,  this  Court  will  know  as  a  matter  of 
common  knowledge  that  it  was  logical  and  reasonable  to 
expect  that  any  contractor  engaged  in  munition  production 
who  experienced  difficulties,  such  as  shortage  of  raw  ma¬ 
terials,  lack  of  man  power,  et  cetera,  would  call  on  May  to 
aid  in  the  solution  of  delays  in  war  production  calculated  to 
hinder  “the  progress  of  the  war  effort.”  Naturally  May, 
with  this  obligation  thrust  upon  him  by  the  House  of  Rep¬ 
resentatives,  would  be  the  one  person  out  of  the  435  House 
Members  to  whom  war  contractors  and  others  would  apply 
for  assistance  and  to  whose  complaints  May  would  neces¬ 
sarily  respond.  The  vast  ramification  of  such  a  world-wide 
effort  involving  hundreds  of  thousands  of  contracts  made 
Washington  City  the  center  of  interest  to  men  and  business 
concerns,  with  or  seeking  contracts,  and  the  inevitable 
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result  of  such  a  vast  program  was,  to  make  it  necessary  for 
men  having  or  -wanting  business,  to  keep  representatives, 
commonly  referred  to  as  expediters  in  Washington,  as  was 
done  by  thousands  of  business  concerns.  Hence,  the  rea¬ 
sons  for  contacts  by  Freeman  and  the  Garssons  with  May 
and  his  Committee  and  visits  to  his  office  are  readily  under¬ 
standable  and  perfectly  reasonable,  from  which  no  criminal 
intent  could  or  should  be  “inferred”  as  the  Government 
would  have  the  Court  do.  We  avow  in  this  connection  that 
the  Government’s  whole  case  is  founded  on  unsupported 
references,  surmises,  speculations  and  strange  innuendos, 
resulting  from  lawful  acts. 

By  reference  to  the  alleged  overt  acts  as  listed  in  the 
Indictment,  it  will  be  found  that  22  of  the  35  are  telephone 
calls  to  officers  in  the  War  Department,  and  it  was  most 
likely  that  a  far  less  number  of  calls  were  actually  made, 
for  it  was  a  common  occurrence  with  Representatives  and 
Senators  calling  any  person  in  a  Department,  seeking  infor¬ 
mation  or  to  make  a  request,  that  the  person  called  would 
not  have  the  desired  information  but  would  say  “Let  me 
transfer  you  to  blank,  he  has  that  information,”  or  “He  can 
give  you  that  information,”  and  thus,  a  single  call  would  be 
multiplied  into  a  number  of  calls  and  that  is  exactly  what 
the  Government  seeks  to  do  in  this  case  by  assuming  there 
were  22  of  them.  Covering  a  period  of  five  years,  that 
would  be  at  the  rate  of  four  plus  calls  per  year — an  infinite 
fraction  of  the  9,000  to  15,000  calls  per  month  that  came 
through  the  eleven  telephones  in  May’s  office  (Houck  R. 
1712;  May  R.  2352;  Watterson  R.  3568). 
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III 

Evidence  Concerning  Joseph  F.  Freeman  Is  Incompetent 
and  Should  Have  Been  Stricken  from  the  Record 

The  indictment  giving  rise  to  this  action  charges  Joseph 
F.  Freeman  with  conspiracy  along  with  appellants,  May, 
Henry  Garsson  and  Murray  Garsson  in  Count  1,  and 
charges  him  as  an  aider  and  abettor  in  Counts  2,  3,  and  4. 
The  trial  court  entered  a  judgment  of  acquittal  in  favor  of 
said  Joseph  F.  Freeman  at  the  close  of  the  Government’s 
case.  The  court  announced  this  decision  on  ground  that 
the  prosecution  had  failed  to  show  that  Mr.  Freeman  w’as 
a  co-conspirator  and  that  there  was  no  evidence  to  show 
that  he  was  an  aider  or  abettor  or  in  any  wise  connected 
with  the  alleged  conspiracy  or  the  agreements  charged  in 
Counts  2,  3  and  4  of  the  indictment. 

Under  these  circumstances,  the  lower  court  did  strike, 
temporarily  at  least,  the  evidence  adduced  relating  to  cer¬ 
tain  alleged  political  contributions  which  were  supposed  to 
have  been  solicited  by  him  for  the  appellant.  We  will  dis¬ 
cuss  this  aspect  of  the  court’s  ruling  later  in  connection  with 
the  cross  examination  of  the  said  Freeman  by  the  Govern¬ 
ment  counsel.  As  to  the  rest  of  the  evidence,  the  court  ruled 
that  it  was  not  incompetent,  irrelevant,  and  immaterial 
and  therefore  permitted  all  of  this  evidence  to  remain  in 
the  case,  to  be  considered  by  the  jury.  This  appellant 
strenuously  urges  that  because  of  the  acquittal  of  Joseph 
Freeman,  all  evidence  concerning  him  as  an  alleged  co¬ 
conspirator  and  implicating  this  appellant  in  any  way, 
becomes  incompetent  as  against  appellant,  is  highly  preju¬ 
dicial  and  should  have  been  stricken  from  the  record  by  the 
trial  court. 

It  is  a  general  rule  that  each  conspirator  is  criminally 
responsible  for  the  acts  of  his  associates  committed  in  fur- 
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therance  of  the  common  design  and  before  the  accomplish¬ 
ment  of  the  common  design ;  the  act  of  one  or  more  being  in 
contemplation  of  law,  the  act  of  all  ( U .  S.  v.  Bogy,  16  Fed. 
Sup.  407,  see  also  96  Fed.  2nd  734).  Where  there  is  proof 
of  a  common  design  to  defraud,  the  declarations  of  one 
participant  are  admissible  against  the  other  although  made 
in  his  absence  ( Nudd  v.  Burrows,  81  U.  S.  246,  23  L.  Ed. 
286).  It  was  upon  this  theory  that  the  court  received  all 
the  evidence  produced  by  the  prosecution,  on  condition 
however,  that  the  conspiracy  would  be  proved  beyond  a 
reasonable  doubt.  We  submit,  that  a  conspiracy  was  never 
proved  against  or  between  any  of  the  defendants  charged  in 
the  indictment  and  as  indicated  above,  the  court  so  found, 
so  far  as  Joseph  Freeman  was  concerned.  Accordingly, 
the  evidence  produced  by  the  prosecution  concerning  the 
activities  of  the  said  Joseph  Freeman  in  furtherance  of  the 
alleged  conspiracy  to  the  prejudice  of  the  remaining  defend¬ 
ants,  should  have  been  stricken  by  the  court. 

In  the  argument  of  the  Government  in  opposition  to  the 
motion  for  judgment  of  acquittal  in  behalf  of  J oseph  Free¬ 
man  (R.  2244-2251),  the  evidence  relied  upon  by  the  Govern¬ 
ment  to  hold  Freeman  as  a  co-conspirator  is  set  out  in  detail. 
We  submit  that  all  of  this  evidence  is  prejudicial  to  the 
appellant  and  since  it  was  originally  received  against  all 
the  defendants  as  persons  having  a  common  design  in  ac¬ 
cordance  with  the  rule  of  law  enunciated  above,  and  it  later 
being  held  that  said  Freeman  was  not  one  having  a  common 
design,  the  court  erred  to  the  prejudice  of  the  appellant  in 
permitting  this  evidence  to  remain  in  the  record  and  be 
considered  by  the  jury. 

Four  of  the  overt  acts  charged  in  the  indictment  specif¬ 
ically  involve  Joseph  Freeman,  namely,  overt  acts  14, 17,  20 
and  21.  Likewise,  all  of  the  remaining  evidence  outlined  by 
the  appellee  on  pages  3  to  10  of  their  supplemental  brief 
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is  in  the  nature  of  overt  acts  by  the  said  Joseph  Freeman 
and  all  of  which  was  received  in  evidence  as  evidence 
against  the  other  defendants  in  an  effort  to  establish  the 
alleged  conspiracy  and  it  was  so  argued  by  the  prosecution 
in  the  court  below.  The  appellee  admits  in  its  argument 
submitted  on  page  2  of  the  supplemental  brief  that  the  evi¬ 
dence  in  question  “went  not  only  to  the  agency  relationship 
but  to  the  charge  in  the  indictment  that  May  rendered  serv¬ 
ices  to  the  defendants  in  obtaining  commissions,  furloughs 
and  transfers  for  relatives,  friends  and  acquaintances  of 
#  #  *  Joseph  Freeman”.  Certainly,  since  the  acquittal 
of  Joseph  Freeman,  this  evidence  is  outside  the  scope  of  the 
indictment  and  is,  therefore,  incompetent,  irrelevant  and 
immaterial.  Again  we  submit  that  the  failure  of  the  lower 
court  to  strike  this  evidence  is  prejudicial  error  and  in  itself 
warrants  a  reversal  of  the  finding. 

With  reference  to  the  aforementioned  cross  examination 
of  Joseph  Freeman  and  the  ruling  of  the  court  which  did 
“temporarily”  strike  from  the  record  evidence  concerning 
the  alleged  political  contributions,  the  attention  of  the  court 
is  respectfully  invited  to  procedure  adhered  to  by  the  lower 
court  over  objection  of  appellant.  As  a  part  of  the  Govern¬ 
ment’s  case  in  chief,  the  court  admitted  testimony  concern¬ 
ing  two  checks,  one  from  Mr.  Feldman  in  the  amount  of 
$1,000  payable  to  R.  V.  May,  son  of  this  appellant,  and  the 
other  a  similar  check  in  the  amount  of  $1,000  also  payable 
to  R.  V.  May  (R.  2107,  2113).  These  checks  are  respectively 
Government  Exhibits  118  and  142,  and  they  are  so  listed 
on  page  26  of  appellee’s  supplemental  brief.  In  addition 
to  receiving  the  checks  in  evidence,  the  court  permitted  Mr. 
Feldman  to  testify  (R.  2107)  that  he  had  delivered  this 
check  to  Freeman  at  an  airport  in  California  to  be  taken 
to  Washington.  At  the  conclusion  of  the  Government’s 
case,  after  the  court  had  granted  a  motion  for  judgment  of 
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acquittal  in  favor  of  Freeman,  the  court  struck  out  the  testi¬ 
mony  pertaining  to  these  two  particular  checks  and  in¬ 
structed  the  jury  to  disregard  them  (R.  2280).  Later, 
however,  the  court  permitted  the  Government  to  cross- 
examine  Freeman  about  the  circumstances  under  which 
these  checks  were  received  by  him  and  compelled  Freeman 
to  answer  whether  or  not  in  fact  he  had  received  these 
checks  to  bring  back  to  Washington  (R.  6094-6106).  Mr. 
Freeman  denied  the  receipt  of  one  of  the  checks  and  the 
effect  was,  therefore,  to  reintroduce  the  testimony  of  Feld¬ 
man  which  had  already  been  stricken,  to  the  prejudice  of 
the  appellant.  At  the  time  the  Government  attempted  to 
propound  questions  concerning  these  checks,  strenuous  ob¬ 
jections  were  made  thereto  and  it  was  pointed  out  that  to 
permit  this  line  of  interrogation  was  unfair  to  the  defend¬ 
ants  since  all  of  the  witnesses  who  had  been  subpoenaed  by 
the  appellant  and  who  could  have  cleared  up  this  situation, 
had  been  excused  by  the  defense  and  had  left  Washington, 
upon  the  ruling  of  the  Court  at  the  close  of  the  Govern¬ 
ment’s  case  striking  out  all  of  the  evidence  pertaining  to 
these  checks.  It  was  also  pointed  out  that  to  permit  ques¬ 
tions  of  this  sort  would  be  to  permit  prejudicial  testimony 
to  be  received  in  evidence  which  was  obviously  incompetent, 
irrelevant,  immaterial  and  hearsay  to  any  of  the  issues 
involved.  Accordingly,  it  is  submitted  that  by  leaving  in 
the  record,  testimony  concerning  acts  and  doings  of  the 
said  Joseph  F.  Freeman  highly  prejudicial  error  was  com¬ 
mitted  which  deprived  the  defendants  of  a  fair  and  impar¬ 
tial  trial  and  certainly  placed  an  undue  burden  upon  them 
of  explaining  each  and  every  one  of  the  acts  of  the  said 
Freeman.  Accordingly,  it  is  urged  that  this  error  on  the 
part  of  the  court  below  is  prejudicial  and  constitutes  suffi¬ 
cient  cause  to  reverse  the  findings  of  the  Court. 
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IV 

Reply  to  Appellee’s  Argument 

1.  Under  point  1  of  the  appellee’s  argument  contained  on 
page  53  of  their  Brief,  it  is  contended  that  the  Grand  Jury 
was  not  illegally  constituted  even  though  more  than  one- 
half  of  the  jurors  were  Government  employees,  some  being 
employees  of  the  General  Accounting  Office,  which  depart¬ 
ment  participated  in  the  investigation  before  the  Meade 
Committee,  and  even  though  the  third  member  of  the  Grand 
Jury  was  an  attorney  at  law.  We  submit  that  the  Grand 
Jury  impanelled  in  the  present  case  did  not  represent  a  fair 
cross  section  of  the  District  of  Columbia  and  it  was,  there¬ 
fore,  illegally  constituted. 

Insofar  as  the  lawyer  member  is  concerned,  the  Govern¬ 
ment  argues  that  though  he  had  been  employed  as  an  attor¬ 
ney  by  the  General  Accounting  Office  and  is  a  member  of  the 
District  of  Columbia  Bar,  he  did  not  engage  in  the  private 
practice  of  law  and,  therefore,  was  qualified  to  sit  on  this 
Jury.  In  this  connection,  we  wish  to  call  the  Court’s  atten¬ 
tion  to  the  fact  that  the  Government  is  being  very  incon¬ 
sistent  and  its  inconsistency  seems  to  be  used  to  serve  the 
conveniences  of  the  Justice  Department.  It  is  common 
knowledge  that  the  Department  of  Justice  has  recom¬ 
mended  for  appointment  to  the  Bench  of  the  District 
prospective  Judges  who  are  required  to  have  been  engaged 
in  the  practice  of  law  -within  the  District  of  Columbia  for 
a  given  period  of  years.  The  Justice  Department  has 
time  and  again  taken  the  position  that  practice  in  a  Govern¬ 
ment  Department  constitutes  the  practice  of  la-w  in  the  Dis¬ 
trict  of  Columbia  and  meets  the  requirements  of  the  statute. 
In  such  circumstances,  we  do  not  see  how  the  Government 
can  no-w  argue  that  the  practice  by  an  attorney  of  his  pro¬ 
fession  in  the  General  Accounting  Office  does  not  constitute 
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the  practice  of  law.  We  submit  that  for  the  purpose  of  the 
statute,  the  attorney  employed  by  the  General  Accounting 
Office  who  sat  on  the  Grand  Jury  was  not  qualified  to  sit 
thereon  because  he  was  engaged  in  the  practice  of  law  in  the 
District  of  Columbia  and,  therefore,  the  Grand  Jury  was 
illegally  constituted.  How  far  the  persuasiveness  and  legal 
knowledge  of  this  attorney  went  toward  bringing  the  pres¬ 
ent  indictment,  no  one  will  ever  know  and  we  don’t  think 
the  Court  should  speculate  in  such  a  situation.  Accordingly 
in  this  premise,  we  urge  that  the  indictment  should  have 
been  dismissed. 

2.  The  Government  contends  under  point  number  2  of  the 
argument  that  the  conspiracy  count  is  not  duplicitous.  We 
reassert  that  a  reading  of  the  Indictment  will  sustain  our 
position.  The  cases  cited  by  the  Government  are,  in  our 
opinion,  not  in  point,  as  they  have  all  been  superseded  by 
Rule  S(a)  of  the  Rules  of  Criminal  Procedure  for  the  Fed¬ 
eral  Courts,  which  requires  that  separate  offenses  be  sepa¬ 
rately  stated  in  a  separate  count  for  each  offense. 

3.  The  Government  argues  under  point  3  that  the  offense 
of  conspiracy  charged  in  count  1  is  not  merged  in  the 
offenses  charged  in  Counts  2  to  4.  If  this  Court  will  read 
the  charge  of  the  lower  court  (R.  6971  &  following)  it  will 
find  that  the  court  held  that  the  gist  of  all  of  the  offenses, 
including  the  conspiracy  offense  in  this  case,  was  whether 
or  not  the  appellant  May  received  compensation  for  serv¬ 
ices  rendered  concerning  matters  in  which  the  United  States 
was  directly  or  indirectly  interested.  It  is  clear,  therefore, 
that  the  charges,  except  as  to  particulars,  are  the  same, 
and  that  all  that  is  set  out  in  Count  1  is  certainly  merged  in 
the  offense  stated  in  Count  3.  It  seems  obvious  that  if 
Congress  had  intended  to  punish  the  giver  of  the  com¬ 
pensation,  it  would  have  used  very  different  language  than 
it  did  in  Section  203.  When  we  compare  the  language  of 
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Section  203  with  Section  202  of  the  Code,  we  submit  the 
conclusion  is  inescapable  that  Congress  did  not  intend  to 
punish  the  giver  of  compensation  and,  therefore,  the  Gov¬ 
ernment  cannot  by  subterfuge  punish  such  persons  as  aiders 
or  abettors  or  as  conspirators  by  reason  of  the  fact  that  the 
substantive  offense  described  in  Section  203  necessarily 
includes  the  conspiracy  attempted  to  be  charged  in  Count  1 
and  an  agreement  by  others  to  pay  compensation. 

4.  Under  point  4  of  the  argument,  the  Government  con¬ 
tends  that  it  may  charge  several  different  offenses  in  Counts 
3  and  4  of  the  Indictment,  on  the  theory  that  it  is  optional 
with  the  prosecution  to  include  several  offenses  in  a  single 
count  because  of  the  ruling  of  this  Court  in  the  case  of 
Eagan  v.  United  States ,  287  Fed.  958,  52  App.  D.  C.  384. 
In  this  connection,  we  again  call  the  attention  of  the  Court 
to  the  fact  that  the  rule  in  the  Eagan  case  has  been  changed 
by  the  Supreme  Court  of  the  United  States  through  the 
enactment  of  Rule  8(a)  of  the  Rules  of  Criminal  Procedure, 
which  Rule  forbids  the  including  in  a  single  count  of  more 
than  one  offense.  We  note  that  the  Government  studiously 
avoids  any  reference  to  this  Rule  8(a)  in  discussing  the 
duplicitous  character  of  the  various  counts  of  the 
Indictment. 

5.  Under  point  5  in  their  Brief,  the  prosecution  argues 
that  the  Garssons  and  Freeman  can  be  aiders  and  abettors 
as  charged  in  Counts  2  to  4.  It  is  also  argued  that  they  can 
likewise  be  conspirators  under  Count  1.  Certain  cases  are 
cited  to  support  this  argument  (Br.  59,  60).  It  is  observed, 
however,  that  neither  appellee’s  Brief,  nor  their  cited  cases, 
answer  the  argument  that  Congress  never  intended  such  a 
result,  because  of  the  plain  language  of  the  statute  and 
because  of  the  principle  so  clearly  stated  in  Lott  v.  United 
States ,  205  Fed.  28,  29.  (See  appellant’s  Brief,  Point  II, 
pp.  40-43). 
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Accordingly,  we  submit  it  was  error  to  permit  the  Indict 
ment  to  stand  and  to  require  appellant  to  stand  trial  under 
such  an  erroneous  and  prejudicial  theory. 

6.  Under  point  6,  appellee  argues  that  28  U.  S.  C.  634  does 
not  confer  immunity  upon  witnesses  who  testify  before  a 
duly  constituted  Committee  of  the  Senate.  On  page  607 
of  the  Brief,  appellee  seems  to  concede  that  2  U.  S.  C.  192 
punishes  as  a  misdemeanor  the  refusal  of  a  witness  to  testify 
before  a  Congressional  Committee.  Despite  this,  appellee 
argues  that  the  Court  should  not  construe  28  U.  S.  C.  634  as 
granting  an  immunity  coextensive  with  the  Fifth  Amend¬ 
ment,  and  asserts  that  no  witness  can  be  held  in  contempt 
for  refusal  to  testify  before  a  Congressional  Committee. 
To  bolster  this  position,  appellee  then  refers  to  the  legis¬ 
lative  history  of  the  Act  and  has  annexed  to  its  Brief  an 
Appendix  on  this  subject.  Our  answer  is  that  if  this  argu¬ 
ment  be  sound,  then  Section  634  is  unconstitutional  and 
no  witness  who  relies  upon  this  section  can  be  held  in  con¬ 
tempt  of  Congress  for  refusing  to  testify  before  a  duly  con¬ 
stituted  Congressional  Committee.  We  submit  that  this 
argument  of  the  appellee  is  one  of  pure  convenience.  Con¬ 
trary  to  appellee’s  argument,  the  Government  did  not  hesi¬ 
tate  to  have  one  Benjamin  F.  Fields  tried  and  convicted  for 
contempt  of  Congress  for  failing  to  produce  required  testi¬ 
mony  before  a  Congressional  Committee.  In  that  case,  the 
Court  relied  on  2  U.  S.  C.  192  to  support  the  conviction. 
It  is  implicit  in  the  Fields  decision  that  immunity  must  be 
conferred  by  Section  634,  otherwise  2  U.  S.  C.  192  would  be 
clearly  unconstitutional.  In  this  connection,  we  wish  to 
point  out  that  in  the  Fields  case,  Fields  v.  United  States  of 
America,  No.  9486,  decided  by  this  Court  October  27,  1947, 
the  conviction  of  Fields  under  2  U.  S.  C.  192  was  affirmed. 
This  Court  should  favor  constitutionality  rather  than  uncon¬ 
stitutionality  of  a  statute  and  the  proper  approach  to  this 


question  is  well  illustrated  in  the  dissenting  opinion  in 
United  States  v.  De  Lorenzo ,  151  F.  (2d)  122.  In  this  con¬ 
nection,  we  submit  that  the  Government  does  deny  in  its 
Brief  (Br.  62)  that  it  used  the  testimony  of  May  against 
him,  but  confines  its  statement  to  the  fact  that  appellant’s 
testimony  was  not  introduced  in  evidence  before  the  Grand 
Jury.  This  is  an  admission  of  what  the  appellant  offered  to 
prove  below,  that  is,  that  his  testimony  was  used  by  the 
prosecution  in  connection  with  the  Grand  Jury  proceedings 
and  in  connection  with  the  case  tried  below,  all  in  plain  vio¬ 
lation  of  Section  634. 

7.  Section  7  of  the  Government’s  Brief  deals  with  a  denial 
of  Motions  for  the  return  of  papers  seized  illegally  and  for 
the  suppression  of  evidence  made  by  appellants  other  than 
May,  and  has  been  and  is  fully  covered  in  the  Briefs  of 
these  other  appellants. 

8.  Under  Section  8  of  its  Brief,  appellee  argues  there 
was  sufficient  evidence  to  support  the  verdict.  In  this  con¬ 
nection  we  call  the  Court’s  attention  to  the  fact  that  this 
argument  is  based  entirely  upon  the  evidence  which  was 
detailed  in  appellee’s  counter-statement  of  the  case,  pages 
1  through  44  of  its  main  Brief,  and  reiterated  on  pages  11, 
12  and  13  of  the  Supplemental  Brief.  After  analyzing 
this  evidence,  it  is  abundantly  clear  that  the  evidence  relied 
upon  concerns  only  alleged  overt  acts,  statements  and  things 
allegedly  done  in  pursuance  of  the  alleged  conspiracy. 

These  so-called  overt  acts  and  similar  evidence  are  not 
available  to  support  the  basic  charges  of  the  Indictment  and, 
therefore,  we  say  that  there  is  no  evidence  which  supports 
the  conclusions  drawn  by  the  Government  on  pages  67 
through  72  of  its  Brief.  Moreover,  the  statements  made 
in  this  section  of  the  Government’s  Brief  are  inaccurate 
and  highly  misleading.  The  very  first  statement  is  “May 
received  through  the  Garssons  $38,156.47  from  Erie  Basin 
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Metal  Products,  Inc.”  We  challenge  the  correctness  of 
this  statement  and  state  emphatically  that  there  is  no  such 
evidence  in  this  case  and  the  Government  cannot  point  to 
evidence  showing  that  May  received  any  such  sum  of  money 
from  these  companies.  The  remainder  of  the  statements 
contained  in  this  section  of  the  Brief  are  equally  misleading. 

9.  An  examination  of  section  9  of  the  Government ’s  Brief, 
leads  one  inevitably  to  the  conclusion  that  the  Government’s 
case  is  based  entirely  upon  the  theory  that  appellant  May 
owned  the  Cumberland  Lumber  Company.  There  seems  to 
be  no  contention  on  behalf  of  the  Government  that  the 
monies  received  by  May  were  not  disbursed  for  the  use 
and  benefit  of  the  Cumberland  Lumber  Company.  The  only 
item  of  disbursement  which  they  seem  to  question  is  the 
payment  to  Alvin  Levin,  the  attorney  for  the  Garssons. 
The  evidence  discloses  that  this  $1300.00  payment  was  made 
in  cash  by  May,  at  the  request  of  Levin  through  Freeman 
for  services  rendered  in  behalf  of  the  Cumberland  Lumber 
Company.  The  Government  argues  that  as  the  payment 
did  not  show  up  in  an  alleged  account  book  of  Levin’s,  that 
the  Jury  could  decide  that  Levin  probably  did  not  receive 
it,  and  then  argues  ostensibly  that  payments  on  account  of 
Cumberland  Lumber  Company  transactions  would  be  for 
May’s  benefit  anyway,  thereby  arguing  that  May  owned 
the  Cumberland  Lumber  Company.  We  submit  that  the 
Government’s  evidence  failed  utterly  to  support  any  such 
theory.  All  that  the  Government  has  to  rely  on  to  estab¬ 
lish  ownership  in  May  of  the  Cumberland  Lumber  Com¬ 
pany  are  certain  statements  that  May  himself  made  ver¬ 
bally  and  in  his  correspondence  for  an  avowed  purpose. 
As  we  have  heretofore  pointed  out,  such  testimony  most 
certainly  does  not  establish  ownership  in  May  particularly 
when  all  of  the  admissible  evidence  in  the  case  is  to  the 
contrary.  We  submit  that  appellant  May’s  statements  are 
not  admissible  to  establish  ownership  as  against  the  Cum- 
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berland  Lumber  Company  and  against  Henry  Garsson  and 
Murray  Garsson,  the  other  defendants,  as  none  of  these 
persons  had  any  knowledge  whatever  of  the  statements 
made  by  May  and  the  Government  made  no  effort  whatever 
to  prove  that  they  had  any  such  knowledge.  It  follows, 
therefore,  that  as  to  such  other  persons,  and  particularly 
as  to  the  Cumberland  Lumber  Company  and  Henry  Gars¬ 
son,  the  owner  of  all  of  the  stock  of  the  Cumberland  Lumber 
Company,  that  such  statements  were  clearly  inadmissible 
and  hearsay  and  were  incompetent  to  establish  title  in  May. 
As  the  Government’s  evidence  failed  on  this  vital  point, 
we  say  that  its  “House  of  Cards”  case  falls. 

Respectfully  submitted, 

Warren  E.  Magee, 

Daniel  J.  Andersen, 

720  Munsey  Building , 

Washington  4,  D.  C .; 
Sawyer  A.  Smith, 

Covington  Trust  Building, 

Covington,  Kentucky, 
Attorneys  for  Appellant, 
Andrew  J.  May. 
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Notice  17  May  44,  First  Nat.  Bank,  Presto ns- 

burg  re  Frick  note  $864 . 

Notice  17  Nov.  44,  First  Nat.  Bank,  Prestons- 

burg  re  Frick  note  $864 . 

Note  13  Dec.  43,  $864  to  Frick  Co.  by  C.  L.  Co. 
Note  13  Dec.  43,  $865.50  to  Frick  Co.  by 

C.  L.  Co . 

Note  13  Dec.  43,  $865.50  to  Frick  Co.  by 

C.  L.  Co . . . 

Record  of  withdrawals,  C.  L.  Co . 

Record  of  withdrawals,  May  personal . 

Ltr.  24  Dec.  38,  Fields  to  May . 

Ltr.  14  May  41,  Fields  to  May . 

Ltr.  18  Jan.  43,  Fields  to  May . 

Ltr.  28  Apr.  43,  Fields  to  May . 

Deed,  30  Jul.  43,  Min.  Dev.  Co.  to  C.  L.  Co. . . 

Ltr.,  29  Jan.  44,  Fields  to  May . 

Ltr.,  18  Feb.  44,  Fields  to  May . 

Note,  $2500,  30  Jul.  43,  C.  L.  Co.  signed  Henry 
M.  Garsson,  Pres . 

Ltr.,  6  Nov.  45,  May  to  Brown . 

Ltr.,  6  Nov.  45,  May  to  Allen . 

Ltr.,  2  Jan.  45,  May  to  Brown . 

Telegram,  21  Nov.  45,  Pobst  to  May  (refused 

2392) . 

Bill  of  Comp.,  C.  L.  Co.  v.  A.  C.  Brown,  2 

May  46 . 

Offer  of  sale  of  C.  L.  Co.  to  Brown,  28  Mar.  46. . 

Deed,  C.  L.  Co.  to  Brown,  2  Apr.  46 . 

Note,  31  Jul.  43,  $10,000  signed  Henry  M. 

Garsson . 

Note,  31  Jul.  43,  $10,000  signed  Murray  W. 

Garsson . 

Ledger  sheet  “Murray  Garsson  Advance” . 

Ledger  sheet  “Henry  M.  Garsson  Advance 

Acct.” . 

Ledger  sheet  Account  No.  122  “Notes  Re¬ 
ceivable” . . . 

Ledger  sheet  “Advances  on  Material” . 

Gen.  Ledger  Acct.  No.  1130,  “Advances  on 

Purchases” . 

Gen.  Ledger  1  Dec.  43,  Acct.  No.  12992  “Ad¬ 
vances  on  Materials” . 

Gen.  Ledger,  Erie  Basin  “Adjusting  and  Clos¬ 
ing”  . 

Inventory,  page  13-A,  25  Nov.  44  “Materials 

at  Subcontractor,  Erie  Basin” . 

Ledger  sheet,  Batavia  Metal  “C.  L.  Co.” . 

Corporate  Papers,  C.  L.  Co.  sent  to  Sec.  State, 

Ky . 

Cert.  Copy,  Cert,  of  Incorp.,  C.  L.  Co.,  5  Aug. 
43 . 
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Defendants’  Exhibits 
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Number  Description  Record  Record 

Page  Page 

37  Cert,  designating  May  as  agent,  C.  L.  Co., 

5  Aug.  43 .  1121 

38  Statement  filed  with  Sec.  State,  Ky.  re  May 

agent .  1123  _ 

39  Inter-office  Memo  to  ascertain  lumber  for 

60,000  shell  boxes .  1127  3830 

40  Requisition  Purchase  Order  from  Batavia .  1127  3831 

41  Requisition  of  Batavia  to  buy  lumber  from 

C.  L.  Co .  1128  3832 

42  Check  $10,850,  17  Apr.  46,  C.  L.  Co.  to  Batavia.  1193  3613 

43  Check  $4,627.60,  17  Apr.  46,  C.  L.  Co.  to 

Batavia . 1193  3613 

44  Card  Case  (exhibited  to  witness  by  Margiotti) . .  1356  _ 

45  Ltr.,  15  May  45,  Campbell  to  Henry  Garsson..  1537  1554 

46  Ltr.,  undated,  Campbell  to  Henry  Garsson .  1532  1536 

47  Ltr.,  5  May  45,  Batavia  to  Hardy .  (1563  4208 

(2992 

48  Ltr.,  14  May  45,  Hardy  to  Henry  Garsson .  1564  _ 

49  Telegram,  5  Jan.  45,  Hardy  to  Henry  Garsson. .  1575  4179 

50  Ltr.,  copy,  29  Nov.  44,  Tatlow  to  May  (with 

attach.) .  1593  2975 

51  Hauck  record  with  photostatic  copy  (refused  (1706 

2994) .  (1741 

52  Check,  copy  $7500,  27  Apr.  43  to  Murray 

Garsson .  1 859  _ 

53  Receipt,  25  Apr.  45,  to  Min.  Dev.  Co.  from 

Senate  Investigation .  1879  .... 

54  Ltr.,  18  Aug.  43,  Kurtz  to  C.  L.  Co .  1962  3701 

55  Ltr.,  18  Aug.  43,  Kurtz  to  Henry  Garsson .  1962  3700 

56  Ltr.,  4  Aug.  43,  Kurtz  to  Henry  Garsson .  1962  3688 

57  Ltr.,  16  Aug.  43,  Henry  Garsson  to  Min.  Dev. 

Co .  1962  3692 

58  Resolution,  copy,  C.  L.  Co.,  2  Aug.  43 .  1978  3695 

59  Ltr.,  15  Dec.  44,  Kurtz  to  May,  note  $2500 

attached  dated  30  Jul.  43 .  1966  3693 

60  Note,  $2500,  30  Jul.  43,  signed  Henry  Garsson . .  1966  3693 

61  Note,  $2500,  30  Jul.  43,  signed  Henry  Garsson . .  1966  (2546 

(3693 

62  Resolution,  copy,  Min.  Dev.  Co.,  30  June  43. . .  1972  .... 

63  Ltr.,  copy,  30  Aug.  43,  Kurtz  to  Heniy  Garsson.  1976  3704 

64  Resolution,  2  Aug.  43,  C.  L.  Co.  with  attach¬ 

ment .  1979  _ 

65  Ltr.,  7  May  43,  May  to  Hurtz .  1980  _ 

66  Ltr.,  11  May  43,  Kurtz  to  May .  1980  2646 

67  Ltr.,  7  Jul.  43,  Kurtz  to  May .  1980  2647 

68  Ltr.,  14  Jul.  43,  Kurtz  to  Henry  Garsson .  1980  _ 

69  Ltr.,  30  Aug.  43,  Kurtz  to  Henry  Garsson .  1984  .... 

70  Ltr.,  21  Dec.  42,  Patterson  to  May  (refused 

2765) .  2034 

71  Ltr.,  3  Feb.  45,  Patterson  to  May  (refused 

2768) .  2035 

72  Memo.,  1  Mar.  43,  Patterson  to  Clay .  2038  2985 

73  Memo.,  26  Mar.  45,  Patterson  to  Clark  (refused 

4306) .  2046 

74  Ltr.,  21  Apr.  45,  Patterson  to  Men  &  Women  of 

Batavia  (refused  4300) .  2047  - 
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Page 

75  Ltr.,  19  Apr.  45,  Patterson  to  May .  2047 

76  Note  dated  Aug.  6,  41,  $1250  payable  to  C.  A. 

Buckley,  signed  A.  J.  May .  2084 

77  Note  dated  Aug.  6,  41,  $1250  payable  to  C.  A. 

Buckley,  signed  A.  J.  May .  20S4 

78  Note  dated  Aug.  6,  41,  $1250  payable  to  C.  A. 

Buckley,  signed  A.  J.  May .  2084 

79  Note  dated  Aug.  6,  41,  $1250  payable  to  C.  A. 

Buckley,  signed  A.  J.  May .  2084 

80  Ledger  sheet,  Wilter  Corp .  2090 

81  List  Committee  Members,  79th  Cong .  2344 

82  Ltr.,  2  Apr.  41,  May  to  Murray  Garsson .  2364 

83  Check,  $2500,  11  June  42,  signed  Murray  W. 

Garsson,  protest  attached .  2373 

84  Dep.  slip,  16  June  42,  Nat.  Bank  of  Wash.,  crcd. 

A.  J.  May  $2500  .  2374 

85  Ltr.,  copy,  21  Nov.  45,  Pobst  to  May  (refused 

2397) .  2394 

86  Ltr.,  photo.,  14  Nov.  45,  Pobst  to  May .  2399 

87  Minutes  Joint  Meeting,  C.  L.  Co.,  30  Nov.  45. .  2404 

88  Ltr.,  photo.,  30  Nov.  45,  Pobst  to  May .  2404 

89  Proposal,  5  Nov.  45  to  C.  L.  Co.,  photo,  by 

Pobst .  2415 

90  Note  $7500  to  C.  L.  Co.  not  signed  30  June  47 .  2418 

91  Note  $7500  to  C.  L.  Co.,  not  signed  30  June  47.  2418 

92  Note  $5,000,  2  Apr.  41,  May  to  Walker . 

93  Ltr.,  30  Jul.  41,  Walker  to  May .  2423 

94  Ltr.,  26  Sept.  41,  May  to  W’alker .  2424 

95  Note,  $1,000,  1  June  39,  Greenbrier  to  First 

Nat.  Bank  of  Cincinnati . . . 

96  Ltr.,  9  Apr.  4J,  First  Nat.  Bank  of  Cin.  to  May . 

97  Statement,  8  Apr.  41,  First  Nat.  Bank  of  Cin . 

98  Note,  $2000,  16  Dec.  40,  Greenbrier  to  First 

Nat.  Bank  of  Cin . 2428 

99  Agreement,  10  Apr.  41,  Martin  and  First  Pan- 

American  Mercantile  Corp . 

100  Ltr.,  27  Apr.  42,  Fields  to  May . 

101  Note,  $5000,  May  to  Walker. . . .  2476 

102  Ltr.,  undated,  Fields  to  May  with  17  checks. . .  2503 

103  Ltr.,  undated,  Fields  to  May  with  5  checks  and 

bank  statement .  2507 

104  H.  R.  20,  3  Jan.  45  .  2526 

105  H.  R.  30,  6  Jan.  43 .  2526 

106  H.  R.  162,  2  Apr.  41 .  2527 

107  Ledger  sheet,  C.  L.  Co.,  by  Fields .  2528 

108  Ledger  sheet,  A.  C.  Brown .  2531 

109  I^edger  sheet,  Accounts  Mrs.  A.  C.  Brown .  2534 

110  Dep.  slip,  25  Oct.  45,  $8028.04,  Acct.  Mrs. 

Brown .  2537 

111  Ltr.,  22  Aug.  42,  May  to  Bank  of  Whitesburg. .  2543 

112  Ltr.,  11  Jan.  46,  May  to  Howard . 

113  Ltr.,  24  Dec.  45,  Willis  to  May .  2633 

114  Statement  of  Account,  May  to  C.  L.  Co.,  30 


115  Check  stub  book,  Nat.  Bank  of  Wash.,  Acct. 

May .  2676 


Received 

Record 

Page 

2970 

2371 

2371 

2371 

2371 

2346 

2366 

2375 


2575 

2581 

2593 


2587 

2585 

2585 

2422 

2423 
2425 

2427 

2430 

2432 

2429 

2436 

2472 

2477 

2504 


2507 

2733 

2733 

2733 

2.533 

2537 

2538 

2608 

2638 

2721 

2682 
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Number 

116 

117 

11S 

119 

120 
121 

122-183 

184 

185 

186 

1S6A 

187 

188 

189 

190 

191 

192 

193 

194 

195-201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

216 

217 

218 

219 

220 
221 

222 

223 

224-255 

226 


Defendants’  Exhibits 

Identified  Received 


Description  Record  Record 

Page  Page 

Notice  from  Bank  of  Whitesburg  to  May  re 

S2500  note .  2682 

Check,  $100,  17  June  43,  to  Fields,  on  Sgt.  at 

Arms,  by  May .  2696 

Check,  $1200,  26  Jul.  43,  to  Murray  Garsson  by 

C.  L.  Co .  269S 

Check,  $50,  17  Aug.  43,  to  A.  J.  May,  Jr.  by 

C.  L.  Co .  2699 

Check,  $100.80,  18  Aug.  43,  to  A.  J.  May,  Sr., 

by  C.  L.  Co .  2701 

Check,  $200,  5  Sept.  43,  to  A.  J.  May,  Jr.  by 

C.  L.  Co..... . . . .  2703 

Vouchers  covering  all  items  in  114  .  2706 

Payroll  record  of  C.  L.  Co .  2715 

Ltr.,  11  Apr.  46,  May  to  Henry  Garsson .  2803 

Envelope,  House  of  Representatives,  C.  L.  Co., 

Henry’  Garsson  offer .  2931  2932 

Ltr.,  9  Oct.  45,  Henry  Garsson,  C.  L.  Co.  to 

Brown .  2931  2932 

Ltr.,  25  Sept.  45,  Damron  to  May .  2941 

Ltr.,  10  Sept.  45,  May  to  Ritter 'Lumber  Co .  2939 

Tel.,  28  Nov.  44,  Henry  Garsson  to  Tatlow -  2986  _ 

Tel.,  13  Nov.  44,  Henry  Garsson  to  May .  2987  4113 

Tel.,  14  Nov.  44,  Henry'  Garsson  to  May .  4113 

Ltr.,  copy,  16  Nov.  44,  Henry  Garsson  to  May.  2990  4142 

Ltr.,  copy,  25  Nov.  44,  Henry  Garsson  to  May.  2990  4163 

Ltr.,  copy,  22  Dec.  44,  Batavia  to  War  Man¬ 
power  Com.  (refused  4236) .  2991  .... 

Checks  and  deposit  slips  covering  items  in  202 .  3274 

Statement  of  Account,  May  with  C.  L.  Co .  3273 

Check,  17  Jan.  44,  W.  H.  May  to  A.  J.  May .  3275 

Ltr.,  12  Jul.  46,  May  to  Mead  (refused  3329) .  .  3327  _ 

Ltr.,  13  July  46,  Mead  to  May  (refused  3329).  3327  _ 

Ltr.,  13  July  46,  May  to  Mead  (refused  3329).  3327  .... 

Check  #61215,  12  Dec.  46,  $2,040.69,  to  May .  3333 

Ltr.,  17  Feb.  44,  May  to  Fields .  3335 

Ltr.,  19  Jan.  46,  May  to  Howard  (refused 


Ltr.,  copy,  17  Jan.  46,  May  to  Mayo  (refused 


VKH  . ....  .... 

Ltr.,  8  June  43,  Fields  to  May .  3345 

Agreement,  14  Feb.  44,  Heath  and  R.  V.  May. .  3424  _ 

Agreement,  14  Feb.  44,  Heath  and  R.  V.  May. .  3451  3462 

Agreement,  14  Feb.  44,  Heath  and  R.  V.  May. .  3451  3462 

Agreement,  14  Feb.  44,  Heath  and  Rapp .  3453  _ 

Agreement,  14  Feb.  44,  Heath  and  Rapp .  3459  3469 

Agreement,  14  Feb.  44,  Heath  and  Rapp .  3459  3469 

Tel.,  27  Sept.  44,  Campbell  to  Batavia .  4097 

Tel.,  24  Oct.  44,  Somerville  to  Batavia .  4103 

Tel.,  29  Nov.  44,  Slczak  to  Batavia .  4175 

Tel.,  copy  16  April  45,  Heyward  to  Henry 

Garsson . . . .  4192 

List  Price,  Sub-contractors  with  Batavia .  35S0  _ 

Summary  of  Sales  to  Government,  Batavia -  3581  .... 

Records  of  Batavia,  re  sales .  3604  .... 

Ltr.,  31  May  43,  U.  S.  Engineer  Office  to 
Batavia  (refused  3903) .  3903  .... 
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Number 

22GA 

227 

256 

257 
25S 

259 

261 

262 

263 

264 

265 

266 
267 

269 

270 

271 

272 

274 

275 

276 


277 

278 

279 

280 
281 
282 

283 

284 

285 
2S9 

290 

291 

292 

293 

294 

295 


Defendants’  Exhibits 
Description 

Ltr.,  3  June  43,  Batavia  to  Corps  of  Engineers 

(refused  3903) . 

Ltr.,  15  Oct.  43,  Chicago  Chemical  Warfare  to 

Batavia  (refused  3904) . . 

File  on  tent  pole  contracts,  Batavia . 

C.  L.  Co.  account  with  Batavia  (refused  3612). 
Dep.  Slip,  $15,477.60,  14  April  46,  to  Batavia 

(refused  3614) . 

By-Laws,  Mineral  Development  Co.,  Art.  7 - 

Minute  Book,  C.  L.  Co . 

Stock  Cert.  Book,  C.  L.  Co . 

Envelope  from  Albert  Levin,  Att.,  Wash.,  D.  C. 

Bank  Book,  La  Salle  Nat.  Bk.,  to  C.  L.  Co . 

Check,  $750,  17  April  46,  to  Howard,  by  C.  L. 

Co . 

Check,  $23,000,  17  April  46,  to  Erie,  by  C.  L. 

Co . 

Statement  of  C.  L.  Co.  account,  La  Salle  Nat. 

Bk . 

Subpoena  duces  tecum,  25  April  46,  to  Henry 

Garsson . 

Receipts,  25,  26  April  46,  to  Henry  Garsson  for 

C.  L.  Co.  documents. . 

Ltr.,  photo.,  5  Feb.  44,  Batavia  to  C.  L.  Co _ 

Ltr.,  25  Feb.  44,  Purchasing  Agt.  Batavia  to 

C.  L.  Co . 

War  Production  Board,  Press  release,  8  May  44. 
Memo,  12  Nov.  43,  Garsson,  Kriscr  and  Wie- 

man . 

Ltr.,  11  April  43,  Adams  to  U.  S.  Wind  Engine 
&  Pump  Co . 


Identified 

Record 

Page 

3903 

3904 
3610 
3612 


3768 


Ltr.,  18  May  43,  Erie  to  Chemical  Warfare _ 

Correspondence  between  A1  Leven  and  The 

Corp.  Trust  Co . 

Purchase  Order,  3  Nov.  42,  Erie  to  New  Briton 

Mach.  Co . 

Memo,  5  Nov.  42,  Henry  Garsson  to  Murray 

Garsson . 

Division  Order  #2636,  16  Nov.  42,  W.  P.  B.  to 

New  Briton  Mach.  Co . 

Ltr.,  copy,  7  Dec.  42,  Erie  to  New  Briton 

Mach.  Co . 

Ltr.,  copy,  26  Jan.  43,  Erie  to  Collins,  C.  O.  D. 
Ltr.,  copy,  7  May  43,  Henry  Garsson  to  Office 

Chief  Ord . 

Ltr.,  copy,  7  May  43,  Heniy  Garsson  to  Office 

Chief  Ord . 

Ltr.,  copy,  17  Feb.  43,  Kriser  to  Chicago  Chcm. 

Warfare . . 

Ltr.,  copy,  27  May  43,  Kriser  to  Chicago  Chem. 

Warfare . 

Ltr.,  26  June  43,  Lebkicker  to  Batavia . 

Ltr.,  23  July  43,  Lebkicker  to  Batavia . 

Ltr.,  3  Aug.  43,  Lebkicker  to  Batavia . 


Photographs  A  to  E  (refused  4057) .  4057 

Ltr.,  27  Mar.  English  to  Henry  Garsson  (re¬ 
fused  4062,  5132,  5290) .  4062 


Received 

Record 

Page 


424 i 


3678 

3715 
3718 

3716 

3769 

3770 

3773 

3774 

3804 

3804 

3826 

3828 

3875 

3868 

3870 

3S73 

3873 

3892 

3955 

3956 

3960 

3963 

3969 

3984 

3990 

4038 

4041 

4044 

4044 

4044 
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Received 
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Record 

Record 

296 

Ltr.,  26  June  44,  Hardy  to  Henry  Garsson . 

Page 

Page 

4079 

298 

Tel.,  1  Oct.  44,  Henry  Garsson  to  Campbell _ 

.... 

4099 

300 

Ltr.,  24  Oct.  44,  Wright  to  Batavia . 

•  •  •  ■ 

4105 

301 

Ltr.,  11  Nov.  44,  Wright  to  Batavia . 

•  •  •  • 

4137 

302 

Ltr.,  7  July  44,  Wright  to  Erie  (refused  4084).. 

40S4 

303 

Ltr.,  11  July  44,  Batavia  to  War  Manpower 
Com.  (refused  4084) . 

40S4 

304 

Ltr.,  3  Aug.  44,  Batavia  to  War  Manpower 
Com.  (refused  4084) . 

4084 

305 

Ltr.,  13  July  44,  Chief  Ammunition  Branch  to 
Henry  Garsson . 

4086 

306 

Ltr.,  11  Aug.  44,  Chief  Ammunition  Branch  to 
Henry  Garsson . 

40S7 

307 

Tel.,  23  Aug.  44,  Hardy  to  Henry  Garsson . 

Ltr.,  23  Aug.  44,  Slezak  to  Henry  Garsson . 

•  •  •  • 

4087 

308 

•  •  •  • 

4095 

309 

Tel.,  24  Aug.  44,  Batavia  to  War  Manpower 
Com . 

4095 

310 

Tel.,  copy,  17  Oct.  44,  Henry  Garsson  to 
Campbell . 

4099 

311 

Ltr.  copy,  17  Oct.  44,  Eric  to  Chicago  Chem. 
Warfare . 

4103 

312 

Tel.,  25  Oct.  44,  Henry  Garsson  to  Somerville. . 

4108 

313 

Ltr.,  26  Oct.  44,  Batavia  to  War  Manpower 
Com . 

4112 

314 

Tel.,  copy,  Batavia  to  Lebkicker . 

.  •  . 

4124 

315 

Tel.,  copy,  13  Nov.  44,  Henry  Garsson  to 
Patterson . 

4121 

316 

Tel.,  copy,  13  Nov.  44,  Henry  Garsson  to 
Wright . 

4121 

317 

Tel.,  copy,  14  Nov.  44,  Batavia  to  Clay . 

.... 

4124 

318 

Tel.,  copy,  14  Nov.  44,  Erie  to  Ditto . 

.... 

4122 

319 

Ltr.,  30  Oct.  44,  C.  Ord.  to  Batavia . 

•  •  •  • 

4133 

320 

Tel.,  copy,  13  Nov.  44,  Erie  to  Murray  Garsson. 

•  •  •  • 

4140 

321 

Ltr.,  16  Nov.  44,  Slezak  to  Batavia . 

.... 

4150 

322 

Ltr.,  17  Nov.  44,  Henry  Garsson  to  Spencer. . . 

•  •  •  • 

4153 

323 

Ltr.,  21  Nov.  44,  O’Grady  to  Batavia . 

•  •  •  • 

4158 

324 

Aurora  Beacon — News,  19  Nov.  44,  Advertising. 

•  •  •  • 

4162 

325 

Ltr.,  copy,  28  Nov.  44,  Murray  Garsson  to 
Military  Affairs  Com . 

4171 

326 

Ltr.,  copy,  28  Nov.  44,  Murray  Garsson  to 
Loucks . , . 

4173 

327 

Ltr.,  26  Dec.  44,  Slezak  to  Henry  Garsson . 

•  •  •  ■ 

4177 

328 

Ltr.,  16  Jan.  45,  Slezak  to  Henry  Garsson . 

.... 

41S2 

329 

8  inch  shell  (refused  4217) . 

4217 

.... 

330 

4.2  inch  shell  (refused  421S) . 

4218 

.... 

331 

M66  fuze  (refused  4218) . 

4218 

«... 

332 

Ltr.,  18  Nov.  44,  Tatlow  to  Henry  Garsson 
(refused  4228) . 

4228 

333 

Ltr.,  1  Dec.  44,  Leight  to  Erie . 

4232 

4232 

335 

Contract  form,  tent  poles  (refused  4268) . 

4268 

.... 

336 

Contract  form,  tent  poles  (refused  4268) . 

4268 

.... 

337 

Agreement,  13  April  45,  Heath,  Murray  Garsson 
and  Batavia  (refused  4278) . 

4278 

338 

Document,  “Chmn.  Andrew  May’s  Speech” 
(refused  4308) . 

4308 

339 

Document,  “Speech  made  by  Dr.  Henry  M. 
Garsson  (refused  4308) . 

4308 

31 


Defendants'  Exhibits 

Identified  Received 

Number  Description  Record  Record 

Page  Page 

340  Check,  $40,000,  8  April  46,  to  C.  L.  Co .  5093 

341  Cert,  of  Class  A  and  B  Stock,  C.  L.  Co .  5116 

342  Declaration  of  Trust,  21  April  41,  May,  Mar¬ 

shall,  Martin . ' .  5389 

343  Stock  Cert.  2  &  3  for  250  shares  and  175  shares 

respectively,  W.  Va.  Manganese  &  Iron  Corp. 

to  Marshall .  5390 

344  Ledger  sheet,  26  April  43,  Acct.  of  Raynes 

Realto  Co .  5453 

345  Dep.  Slips  of  Guaranty  Dep.  Bk.,  to  C.  L.  Co .  5455 

346  Ledger  sheet,  Guaranty  Dep.  Bk.,  account, 

C.  L.  Co .  5455 

347  Ltr.,  copy,  1  Sept.  45,  Adams  to  H.  M.  Spain 

&  Co .  5637 

348  Ltr.,  28  Sept.  45,  Adams  to  Henry  Garsson .  5638 

349  Signature  card,  A.  J.  May,  Jr .  5455 

350  Ltr.  copy,  7  Jan.  46,  Adams  to  Henry  Garsson .  5644 

351  Original  notice  of  F.  B.  I.  agent  Chipman 


News  Article,  Wash.  Post,  25  June  47 .  6143 

News  Article,  Wash.  Times  Herald,  June  47 .  6147 

News  Article,  Wash.  Post,  4  June  47  .  5564 


(5350) 
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Argument : 


I.  The  Court  erred  in  overruling  the  Motion  to 
Dismiss  the  Indictment  because: 

A.  The  grand  jury  that  returned  the  indictment 
was  illegally  constituted  and  did  not  repre¬ 
sent  a  “cross-section”  of  the  persons  in  the 


District  of  Columbia  .  70 

B.  Count  I  is  duplicitous  charging  a  conspiracy 

to  violate  18  U.S.C.A.,  Sec.  203  and  to  de¬ 
fraud  the  United  States .  74 

C.  Count  1  charges  appellants  with  conspiracy 

to  violate  18  U.S.C.A.,  Sec.  203,  a  crime  for 
which  they  could  not  be  prosecuted .  75 

D.  The  conspiracy  charged  in  Count  I  is  merged 

in  the  substantive  offenses  .  77 


E.  These  appellants  could  not  be  charged  (in 
Counts  III  and  IV)  as  aiders  and  abettors  to 
the  commission  of  the  substantive  offenses 
of  receiving  or  agreeing  to  receive  a  bribe 
by  Congressman  Mav,  under  18  U.S.C.A., 

Sec.  203  . ' .  79 

II.  The  Trial  Court  erred  in  overruling  appellant 
Henry  M.  Garsson’s  motion  to  dismiss  the  in¬ 
dictment  because,  having  testified  before  a  Con¬ 
gressional  committee,  he  was  not  only  (A) 
protected  against  the  use  of  the  transcript  of 
liis  testimony  before  said  committee  in  any 
criminal  prosecution  against  him  in  any  court, 
but  was  also  (B)  immune  from  prosecution  for 
any  alleged  offense  within  the  subject  matter 
of  such  testimony  .  SI 
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III.  The  Trial  Court  erred  in  overruling  appellants’ 
motions  for  return  of  illegally  seized  papers, 
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BRIEF  FOR  APPELLANTS 
HENRY  M.  GARSSON  and  MURRAY  W.  GARSSON 


JURISDICTIONAL  STATEMENT 

PrELI  M I  NARY  STATEMEN  T 

These  are  appeals  by  the  appellants,  Henry  M.  Garsson 
and  Murray  W.  Garsson,  from  judgments  of  conviction 
entered  in  the  United  States  District  Court  for  the  District 
of  Columbia  on  July  25,. 1947.  An  appeal  has  been  filed  in 
this  Court  at  No.  9610  bv  the  defendant,  Andrew  J.  May, 
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from  a  judgment  of  conviction  in  the  same  proceeding.  Ap¬ 
pellants  were  sentenced  to  terms  of  eight  to  twenty-four 
months  imprisonment.  These  are  appeals  from  said  con¬ 
victions  and  sentences  and  final  judgments  of  the  Court  be¬ 
low  convicting  appellants,  under  Count  I  of  the  indictment, 
of  conspiracy  under  18  U.S.C.A.  Section  8S,  (C.C.,  Sec. 
37)  to  commit  offenses  against  the  United  States  to  (violate 
18  U.S.C.A.  Section  203)  and  to  defraud  the  United  States, 
and,  under  Counts  III  and  IV  of  the  indictment,  of  two 
substantive  counts  charging  violations  of  18  U.S.C.A.  Sec. 
203. 

At  the  conclusion  of  the  Government’s  case,  a  judg¬ 
ment  of  acquittal  was  entered  in  favor  of  Joseph  F.  Free¬ 
man,  a  co-defendant  in  said  case. 

Statutory  Jurisdiction 

The  statutory  provision  which  sustains  the  jurisdic¬ 
tion  of  this  Court  to  review  the  judgments  of  the  District 
Court  is  set  forth  under  the  Acts  of  Congress  dated  Febru¬ 
ary  9,  1893,  ch.  74  (27  Stat.  435)  March  3,  1901,  Ch.  843, 
sec.  226  (31  Stat.  1225,  1341)  March  3,  1921,  ch.  125,  Sec. 
12  (41  Stat.  1312),  Title  17,  Section  101,  1).  C.  Code  (1940 
Edition).  The  judgments  appealed  from  are  final  judg¬ 
ments  within  the  meaning  of  t lie  aforementioned  statutory 
provisions.  Appeals  were  duly  noted  and  perfected  within 
the  time  limitations  provided  by  the  applicable  statutes  and 
General  Rules  of  this  Court. 

STATEMENT  OF  THE  CASE  1 

Thf.  Indictment 

The  Indictment  was  returned  on  January  23,  1947  and 
contains  four  Counts.  It  charged  in  Count  I  a  conspiracy 


1  A  condensed  statement  of  the  evidence  is  herein  set  forth  in 
the  form  of  summaries  of  the  evidence  in  topic  form,  with  refer¬ 
ences  to  the  record.  This  was  done  because  the  Record  is  volum- 
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in  violation  of  18  U.S.C.,  Sections  88  and  203.  It  alleged 
that  Andrew  J.  May,  Henry  M.  Garsson,  Murray  Garsson 
and  Joseph  Freeman,  from  January  1,  1942  to  December 
31,  1946,  in  the  District  of  Columbia,  conspired  together 
to  commit  offenses  against  the  United  States,  that  is: 

(a)  to  violate  Section  203  of  Title  18  of  the 
United  States  Code,  in  that  May,  being  elected  a  mem¬ 
ber  of  Congress  should,  after  his  election  and  qualifica¬ 
tion,  and  during  his  continuance  in  office,  receive  and 
agree  to  receive  directly  and  indirectly,  from  Erie 
Basin  Metal  Products,  Inc.,  and  Batavia  Metal  Pro¬ 
ducts,  Inc.  (hereinafter  referred  to  as  “Erie’’  and 
“Batavia”  respectively)  two  corporations  engaged 
in  the  State  of  Illinois  in  the  production  of  war  ma¬ 
terials,  and  from  defendants  Henry  M.  Garsson,  Mur¬ 
ray  Garsson  and  Joseph  Freeman  compensation  for 

services  rendered  and  to  be  rendered  bv  said  Mav  to 

•  • 

the  said  corporation  and  to  said  Henry  M.  Garsson, 
Murray  Garsson  and  Freeman,  in  relation  to  matters 
in  which  the  United  States  was  a  party  and  in  which 
the  United  States  was  directly  and  indirectly  interested 
before  the  War  Department  of  the  United  States;  and 

(b)  to  defraud  the  United  States  of  and  concern¬ 
ing  its  Governmental  functions  and  rights:  to  have  its 
business  and  affairs,  and  particularly  the  transaction 
of  the  official  business  of  the  War  Department  con¬ 
ducted  honestly  and  impartially,  free  from  corruption, 
fraud,  improper  and  undue  influence,  dishonesty,  un¬ 
lawful  impairment  and  obstruction,  and  more  partic¬ 
ularly  of  its  right  to  such  impartial  and  honest  exercise 
of  the  lawful  functions  by  the  defendant  May  in  his 
official  capacity  as  a  member  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  and  as  the  Chairman  of 


inous  and  disintegrated  and  because  the  sufficiency  of  the  evidence 
as  to  all  appellants  is  questioned.  Although  the  Brief  is  thereby 
lengthened,  a  full  statement  of  the  case  may  make  the  case  more 
readily  understood.  The  evidence  is  presented  in  the  light  most 
favorable  to  the  Government.  References  to  the  original  typewrit¬ 
ten  transcript  of  the  testimony,  where  necessary,  are  indicated  by 
the  abbreviation  “Tr.”  or  by  the  page  number. 
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the  House  Committee  on  Military  Affairs,  and  of  its 
right  not  to  be  deprived  of  the  faithful,  loyal  and  con¬ 
scientious  services  of  the  defendant  May  as  a  member 
of  Congress  and  as  Chairman  of  said  Committee.  The 
manner  of  carrying  out  the  alleged  illegal  agreement 
was  set  forth  in  considerable  detail  in  the  Indictment. 
Thirty-five  overt  acts  were  specified,  in  each  of  which 
one  or  more  of  the  conspirators  were  alleged  to  have 
participated. 

Count  II  of  the  Indictment  alleged  that,  in  violation 
of  IS  U.  S.  C.  203,  during  the  period  of  said  alleged  con¬ 
spiracy  (January  1,  1042  to  December  31,  1946),  at  Wash¬ 
ington,  D.  C.  on  August  22,  1944,  appellant  May,  a  Con¬ 
gressman,  did  receive ,  directly  and  indirectly,  from  the  de¬ 
fendants  Garsson,  Freeman  and  Erie  Basin  Metal  Pro¬ 
ducts,  Inc.  as  compensation  for  services  rendered  and  to  be 
rendered  by  the  said  May  to  said  co-defendants  and  to  said 
corporation,  in  the  manner  therein  set  forth,  money  in  the 
sum  of  Five  Thousand  Dollars  ($3,000.00).  The  Court 
named  the  defendants  H.  M.  Garsson,  M.  Garsson  and  Free¬ 
man  as  aiders  and  abettors  to  May. 

Count  III  of  the  Indictment  alleged,  in  effect,  the  same 
offenses  charged  in  Count  II,  except  that  the  compensation 
was  described  not  as  money,  but  as  a  check  X o.  1219,  drawn 
by  Erie  Basin  Metal  Products,  Inc.  of  the  value  of  Five 
Thousand  Dollars  ($5,000.00).  Likewise,  it  named  the  co¬ 
defendants  H.  M.  Garsson,  M.  Garsson  and  Freeman  as 
aiders  and  abettors  to  May. 

Count  IV  alleged  that  in  violation  of  IS  U.S.C.  203, 
at  Washington,  D.  C.  on  or  about  January  27,  1944,  May 
agreed  to  receive,  directly  and  indirectly,  from  Henry  M. 
Garsson,  Murray  Garsson,  Freeman,  Erie  and  Batavia  as 
compensation  for  services  rendered  and  to  be  rendered  by 
the  said  May  to  the  said  co-defendants  and  to  the  said  cor¬ 
porations,  in  relation  to  contracts  and  other  matters  and 
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things  to  which  the  United  States  was  a  party  and  in  which 
it  was  directly  and  indirectly  interested  before  the  War 
Department  of  the  United  States,  the  amounts  of  $15,- 
477.G0  from  Batavia  and  $38,150.47  from  Erie,  and  other 
amounts  to  the  Grand  Jurors  unknown.  H.  M.  Garsson, 
M.  Garsson  and  Freeman  were  named  defendants  as  aiders 
and  abettors. 

Proceedings  Preliminary  to  Trial 

The  Indictment  was  filed  January  23,  1947.  Appel¬ 
lants  were  arraigned  and  their  pleas  of  not  guilty  were  filed 
January  24,  1947. 

Motions  of  appellant  II.  M.  Garsson  to  dismiss  Indict¬ 
ment  and  for  inspection  of  Grand  Jury  Minutes  were  filed 
February  8,  1947.  Motion  of  appellant  Murray  Garsson  to 
dismiss  the  Indictment  was  filed  February  8,  1947.  Motions 
of  appellants  II.  M.  Garsson  and  M.  Garsson  for  the  return 
of  illegally  seized  papers ,  documents  and  records  and  for 
the  suppression  of  evidence  were  filed  February  21,  1947. 
Amended  motions  to  the  same  effect  were  filed  by  the 
said  defendants  on  February  26,  1947.  Similar  motions 
for  the  return  of  illegally  seized  documents  and  the  sup¬ 
pression  of  evidence  were  filed  by  the  appellant  H.  M. 
Garsson  on  April  9,  1947.  All  the  aforesaid  motions  were 
overruled  by  the  District  Court  on  April  18,  1947. 

Trial  Proceedings 

A  trial  in  this  case  was  had  before  the  Hon.  Henry 
Schweinhaut  and  a  jury.  The  trial  lasted  from  April  22, 
1947  to  July  3,  1947.  Motions  by  these  appellants  to  (a) 
strike  testimony  and  exhibits;  and  (b)  for  judgments  of 
acquittal  were  overruled  at  the  close  of  the  Government’s 
case.  The  Trial  Court  directed  a  judgment  of  acquittal 
on  all  counts  of  the  indictment  at  the  close  of  the  Govern¬ 
ment’s  case  as  to  defendant  Freeman. 
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Motions  for  judgment  of  acquittal  by  appellants  as  to 
Count  II  of  the  indictment  were  granted,  the  Government 
having  elected  to  stand  upon  Count  III.  The  appellants 
H.  M.  Garsson,  M.  Garsson  and  May  were  convicted  on 
July  3,  1947  on  Counts  i,  111  and  IV  of  said  indictment. 

Motions  by  these  defendants  for  judgment  of  acquittal 
and  arrest  of  judgment  and  for  new  trial  and  supplemental 
motions  by  these  defendants  for  examination  of  jurors  and 
for  new  trial  were  denied  on  July  25,  1947. 

On  July  25,  1947,  the  Trial  Court  entered  a  judgment 
of  conviction  sentencing  each  defendant  to  imprisonment 
for  eight  months  to  two  years.  All  defendants  were  per¬ 
mitted  to  remain  on  bond  pending  appeal.  Notices  of 
appeal  were  filed  by  each  appellant  on  the  judgment  date, 
July  25,  1947.  On  July  25,  1947,  the  Trial  Court  extended 
the  time  for  filing  the  record  and  docketing  the  appeal  to 
and  including  November  17,  1947.  Appellants  filed  a  Desig¬ 
nation  of  Record  on  August  5,  1947.  The  record  on  appeal 
was  filed  on  November  17,  1947. 


Summaries  of  the  Evidence 
The  pertinent  facts  with  regard  to  the  questions  raised 
on  appeal  are  set  forth  as  follows: 

Introductory 

The  defendants,  Freeman,  H.  M.  Garsson  and  M.  AV. 
Garsson,  met  in  1935,  while  all  three  were  employed  by  the 
so-called  “Sabath  Committee” — a  committee  of  the  House 
of  Representatives  appointed  to  investigate  Bondholders’ 
reorganization  proceedings.  Murray  Garsson  had  been 
Special  Assistant  to  the  Secretary  of  Labor  during  the 
Hoover  administration,  and  was  chief  investigator  for  the 
Sabath  Committee.  Dr.  Garsson,  a  graduate  mechanical 
engineer  and  a  Doctor  of  Juridical  Science,  was  engaged  by 
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the  said  Committee  as  chief  analyst  in  the  New  York  area 
(Tr.  37:  5439). 

Freeman  was  introduced  to  Congressman  Andrew  J. 
May  by  Senator  W.  McAdoo,  Calif,  in  1938  or  1939  at  an 
Embassy  reception  in  Washington  (Tr.  35:  5229). 

Bona  Fides  of  Filing  of  Complaints  by  Freeman,  M.  Gars- 
son,  Dr.  Garsson,  A.  B.  Gellman,  H.  S.  Glick,  and  Leo  Stone, 
officers  and  agents  in  behalf  of  Erie  and  Batavia  Corpora¬ 
tions  with  Congressman  May,  as  Chairman  of  Committee  on 
Military  Affairs  of  House  of  Representatives 

Early  in  1942,  Freeman  and  the  Garssons  were  asso¬ 
ciated  with  Erie  Basin  Metal  Products,  Inc.,  and  Batavia 
Metal  Products,  Inc.,  two  corporations  then  engaged,  in 
part,  in  the  manufacture  of  war  material,  with  plants  at 
Elgin  and  Batavia,  Illinois.  A.  B.  Gellman  and  J.  Weiss 
owned  a  controlling  two-thirds  interest  (at  least)  in  both 
corporations.  (It  was  not  until  May,  1944  that  Dr.  Garsson 
acquired  all  the  capital  stock  in  Batavia  (Tr.  27 :  3641- 
3644).  Approximately  2500  workers  were  employed  at 
both  plants. 

Freeman  and  M.  Garsson  were  employed  by  these  cor¬ 
porations  at  their  Washington  and  New  York  offices  re¬ 
spectively,  to  expedite  the  purchase  of  strategic  materials 
and  component  parts  necessary  in  the  manufacture  of  items 
for  which  these  plants  had  received  contracts  from  the 
War  Department  and  to  represent  said  firms  before  many 
military  and  administrative  agencies  centered  in  Washing¬ 
ton:  the  WPB  and  the  WMC  and  the  headquarters  of  the 
various  branches  of  service  of  the  Army  and  Navy  (Tr.  35: 
5227,  5246). 

Dr.  Garsson,  Vice-president  of  Erie  and  Batavia  had 
had  years  of  experience  as  a  consultant  engineer  before  he 
joined  these  firms  in  1942  (Tr.  28:  3656-3657).  Pie  had 
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been  associated  with  Xonvalk  Lock  Co.,  Norwalk,  Conn.,  as 
a  consultant  engineer  in  connection  with  the  manufacture  of 
37  mm.  and  1.1"  shells  long  before  the  United  States  entered 
World  War  II  (Tr.  30  :  3929).  He  had  developed  many 
processes  for  the  speeding-up  of  the  production  of  these 
shells  and  the  4"  shell.  His  duties  at  Erie  and  Batavia 
were  those  of  a  supervisory  engineer.  In  the  beginning  he 
supervised  the  conversion  of  those  plants  from  civilian  to 
military  production,  and  later  he  supervised  the  produc¬ 
tion  of  munitions  so  vitally  necessary  to  the  war  effort 
(Tr.  28:  365S-3659). 

During  the  War,  Dr.  Garsson  made  main*  contributions 
to  the  design  of  military  items  and  the  development  of 
processes  for  speeding  up  their  production.  Among  other 
contributions ,  he: 

(1)  Developed  a  process  for  manufacturing  the 
37  mm.  armor  piercing  shell  at  Norwalk  Lock  Com- 
panv; 

(2)  Changed  the  design  of  the  4.2"  shell,  from  a 
forging  to  a  tubing,  so  that  mass  production  thereof 
resulted,  whereby  20  pounds  of  steel  were  saved  in  the 
manufacture  of  each  shell  and  the  cost  cut  down  from 
$21.00  to  $7.00  for  each  shell; 

(3)  Developed  a  process  whereby  the  M  50  bomb 
nose  was  made  in  one  instead  of  three  operations,  re¬ 
sulting  in  the  mass  production  of  said  items  and  saving 
the  Government  hundreds  of  thousands  of  machines 
and  valuable  time. 

(4)  Developed  a  process  for  hardening  M-66 
Fuze ; 

(5)  Designed  a  new  type  of  Powder  Drum  for 
CWS ; 

(6)  Designed  water  tanks  for  Army  Engineer 
Corps ; 

(7)  Designed  a  tail  assembly  for  the  M-74  In¬ 
cendiary  Bomb; 

(S)  Developed  a  process  for  making  Burster 
Tube  Wells  for  use  in  4.2"  shells  and  rockets. 
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All  these  contributions  contributed  to  saving  the  Govern¬ 
ment  hundreds  of  millions  of  dollars  and  resulted  in  the 
mass  production  of  war  material  (Tr.  35:  5173-5181). 


In  addition  to  these  contributions  by  Dr.  Garsson  and 
as  a  result  of  his  supervisory  activities,  Erie  achieved  the 
following  approximate  production  records  (Tr.  35:  5173- 
5181) : 


Quantity 

2,800,000 

2,500,000 

800,000 

100,000 

1,000,000 

1,900,000 

20,000 

1,200 


2,200 
1,800,000 
1,300,000  ft. 

900,000 

150,000 

1,800,000 


Item 
4.2"  shells 
lil  50  Bomb  Noses 
M74  Bombs 
Powder  Drums 
40  mm.  Shells  for  Navy 
M66  Fuzes 
Carrying  Stands 

Water  Tanks  (400  to  25,- 
000,  gallon  capacity)  for 
North  African  Campaign 

CWS  Trucks 

Burster  Tubes 

Wood  Pipe  for  N.  African 

Campaign 

Tent  Poles 

8"  Shells 

Shell  Boxes 


Early  in  the  War,  and  continuing  thereafter,  difficul¬ 
ties  arose  between  (1)  Erie  and  Batavia  and  their  officers, 
including  Gellman  and  Dr.  Garsson,  and  (2)  certain  mili¬ 
tary  officers  and  administrative  agencies  in  connection 
with  various  subject  matters. 


Erie  and  Batavia  had  contracts  from  CWS  during 
1942  of  over  $10,000,000.00.  Before  there  was  occasion  for 
these  Companies  to  inform  May  or  the  Military  Affairs 
Committee  of  any  problems  concerning  their  relations  with 
CWS,  they  had  over  $50,000,000.00  in  contracts  with  CWS. 
There  is  no  evidence  to  show  that  May  ever  contacted  CWS 
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or  had  occasion  to  contact  CWS  with  reference  to  Erie  or 
Batavia  or  the  Garssons  prior  to  the  delivery  by  said  Com¬ 
pany  of  such  $30,000,000.00  of  materials  and  products  to 
CWS. 

These  Companies,  under  Dr.  Garsson’s  engineering 
supervision,  made  a  number  of  innovations  and  designs  in 
connection  with  the  production  of  shells,  bombs,  and  other 
items,  which  resulted  in  substantial  savings  to  the  Govern¬ 
ment  amounting  to  hundreds  of  millions  of  dollars.  Among 
these  innovations  were  some  processes  which  had  been 
previously  rejected  by  Ordnance  and  which  Ordnance  had 
branded  as  impractical  or  impossible.  CWS  appreciated 
these  contributions,  accepted  them  and  used  them.  A  num¬ 
ber  of  officers  and  civilian  personnel  in  Ordnance  on  the 
other  hand  resented  their  being  proven  wrong  in  connection 
with  their  opinion  that  these  processes  were  impossible  and 
refused  to  do  business  with  Erie  or  Batavia.  The  evidence 
shows  that  they  said  .'17  mm.  shells  could  not  be  hardened 
according  to  Garsson’s  method  and  resented  his  proving 
that  it  was  the  acceptable  method. 

This  friction  and  the  attitude  of  the  Chicago  Ordnance 

District  would  have  detrimentally  affected  the  war  effort 

if  it  continued.  Dr.  Garsson  testified  that  he  felt  that  it 

was  “his  dutv”  to  inform  Mav  as  Chairman  of  the  Military 
»  »  « 

Affairs  Committee  of  the  discrimination  against  these 
companies.  Chairman  May  testified  that  he  felt  that  it  was 
“his  responsibility ”  to  inquire  into  these  things  when  he 
was  informed  of  them.  Both  testified  that  their  motives 
were  prompted  solely  by  their  desire  to  promote  the  war 
effort. 

As  a  result  of  these  difficulties  and  because  of  the  in¬ 
ability  of  said  firms  to  have  their  complaints  adjusted 
either  in  the  particular  office  or  agency  involved  or  on  ap¬ 
peal,  the  said  firms,  through  Freeman,  the  Garssons,  Gell- 
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man  and  Leo  Stone,  presented  these  obstacles  to  production 
to  the  attention  of  May,  as  Chairman  of  the  House  Military 
Affairs  Committee  for  the  purpose  of  not  only  clarifying 
the  difficulties  but  particularly  for  the  purpose  of  calling 
to  his  attention  a  matter  involving  the  national  defense 
program  which  required  remedial  legislation  (Tr.  33:  4426- 
4427:  Tr.  41 :  6029). 


May’s  attention  was  called  to  the  following  specific 
subject  matters  between  1942  and  1946,  in  connection  with 
the  complaints  of  Erie  and  Batavia : 


Discrimination  by  Chicago  Ordnance  District  Against  Erie 

and  Batavia 


Dr.  Garsson  tried  several  times  unsuccessfully  in  the 
first  quarter  of  1942  to  have  the  COD  (Chicago  Ordnance 
District)  consider  Erie  for  bids.  The  local  procurement 
office  refused  to  make  a  survey  of  the  plant  of  this  corpo¬ 
ration  or  even  refer  any  items  to  it  for  bidding.  Several 
persons  in  COD  told  him  that  they  knew  of  difficulties  he 
had  had  with  Hartford  Ordnance  District,  located  at 
Springfield,  Mass.,  because  of  the  method  he  had  developed 
for  hardening  the  37  mm.  armor  piercing  shell,  which  they 
had  previously  regarded  as  not  feasible.  To  clear  up  the 
misunderstanding  in  Chicago  re  this  incident,  he  requested 
Erie’s  Washington  office  to  arrange  an  appointment  with 
Col.  Quinton,  then  Assistant  Chief  of  Industrial  Service  in 
the  office  of  Chief  of  Ordnance  at  Washington,  whom  he 
had  met  previously  in  connection  with  the  37  mm.  job  of 
Norwalk  Lock  Company  (Tr.  30:  3925). 

On  April  12,  1942,  upon  arriving  in  Washington,  Dr. 
Garsson  went  to  Col.  Quinton’s  office,  but  did  not  know 
that  May  had  arranged  this  appointment  (Tr.  30:  3927; 
Tr.  41:  6021-6022).  As  the  result  of  this  meeting,  Col. 
Quinton  said  he  would  teletype  COD  to  see  that  it  would 
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give  Dr.  Garsson  an  opportunity  to  bid  on  ordnance  items. 
Dr.  Garsson  reminded  Col.  Quinton  that  he  had  developed 
a  method  by  electric  induction  heat  which  was  satisfactory 
even  though  the  Hartford  District  thought  it  was  not  feas¬ 
ible  to  use  such  methods. 

Col.  Quinton  testified  that  May  had  referred  Dr.  Gars¬ 
son  to  him  and  that  on  April  12,  1942  he  sent  teletype  (Ex. 
13)  to  Col.  Armstrong,  Chief  of  COD,  that: 

“Through  arrangements  made  by  this  office  at  the 
request  of  Cong.  May,  Dr.  Garsson  of  Erie  will  visit 
Chicago  Ordnance  District  on  April  20.  It  is  desired 
that  Dr.  Garsson  be  received  by  Col.  Armstrong  per¬ 
sonally,  if  possible.’’  (Quinton,  Tr.  13:  1668-1669). 

Although  Dr.  Garsson  met  with  Col.  Armstrong  in  Chi¬ 
cago  after  this  teletype  was  sent,  and  despite  the  letters 
and  assurances  that  Erie  would  be  permitted  to  bid  on  ord¬ 
nance  items,  nevertheless  the  discrimination  against  Dr. 
Garsson  continued  for  the  next  two  years  (Tr.  30:  3937). 
Throughout  1942,  1943  and  1944  Erie  received  but  one  con¬ 
tract  from  COD  for  the  manufacture  of  the  M66  Fuze. 
Throughout  the  war,  Batavia  obtained  but  one  contract 
from  COD — S"  shell — given  only  because  no  other  manu¬ 
facturer  in  the  Chicago  area  would  accept  it  (Tr.  30:  4016- 
4019). 

Erie  had  received  the  M-66  Fuze  contract  in  August 
of  1942,  because  of  COD's  difficulty  in  finding  manufac¬ 
turers  to  take  this  job.  Erie  wanted  to  make  these  fuzes 
on  automatic  screw  machines,  which  it  had  found  at  New 
Britian  Automatic  Screw  Machine  Company,  New  Britian, 
Conn.,  and  which  it  had  ordered  at  its  own  expense.  COD 
refused  to  issue  a  priority  certificate,  on  the  ground  that  it 
believed  the  job  could  not  be  done  on  automatic  machines 
and  wanted  to  divert  these  machines  to  another  company 
for  a  less  urgent  fuze  job.  After  all  officials  in  Chicago  had 
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turned  down  this  request  for  priority,  Dr.  Garsson  went 
to  Washington.  There  he  was  at  a  loss  as  to  whose  atten¬ 
tion  he  should  bring  his  appeal.  Freeman  took  him  in  No¬ 
vember  1942  to  Congressman  May’s  office  to  obtain  in¬ 
formation  (Tr.  35:  5248).  This  was  the  first  time  Dr.  Gars¬ 
son  and  May  had  met  (Tr.  30:  3940).  May  telephoned 
WPB  to  learn  what  party  Dr.  Garsson  should  see  about 
his  complaint  (Tr.  30  :  3948-3949).  Dr.  Garsson  discussed 
his  request  for  a  priority  certificate  with  representatives  of 
WPB  and  Ordnance  at  Ordnance  offices.  These  officials 
agreed  that  the  M-66  fuze  job  had  a  higher  urgency  rating 
than  the  Schwinn  job.  But  it  still  took  several  months  to 
get  Ordnance  to  issue  the  priority  certificate  even  though 
WPB  had  authorized  its  issuance  (Tr.  30:  3952).  Later,  in 
May  of  1943,  the  Government  issued  mandatorv  orders 
making  the  method  of  making  fuzes  devised  by  Erie  com¬ 
pulsory  (Tr.  30:  3952). 

Gen.  L.  H.  Campbell,  Chief  of  Ordnance,  testified  that 
in  the  fall  of  1942  May  telephoned  him  and  asked  him  to 
see  Dr.  Garsson,  who  was  interested  in  obtaining  a  contract 
for  a  plant  (Tr.  13:  1439).  This  conversation,  the  record 
shows,  he  confused  with  those  of  the  next  spring — March 
and  April,  1943 — re  discrimination  by  COD  involving  the 
said  firms’  not  being  permitted  to  bid. 

The  discrimination  by  COD  against  these  firms  con¬ 
tinued  thereafter.  In  October  or  November.  1942,  after  it 
was  obvious  from  conversation  with  minor  officials  of  Ord¬ 
nance  that  there  was  discrimination,  Dr.  Garsson  went  to 
Gen.  Hammond,  Chief  of  COD,  and  complained  there  was 
discrimination.  This  discrimination  was  shown  first  by  a 
refusal  to  permit  any  bidding  by  Batavia  or  any  additional 
bidding  by  Erie,  and  second  by  the  refusal  of  priorities  to 
which  the  firms  were  entitled  and  by  the  diversion  to  other 
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concerns  of  machines  they  were  purchasing  (Tr.  30:  3966- 
3967).  He  told  both  Gen.  Hammond  and  Col.  Slezak  that 
all  these  firms  desired  was  to  receive  fair  treatment  from 
then  on.  l)r.  Garsson  reported  this  conference  to  the  firm’s 
Washington  office,  which  resulted  in  May’s  telephone  re¬ 
quest  to  Gen.  Campbell  that  there  be  no  discrimination 
against  Erie  and  Batavia  (Tr.  21 :  2760). 

Nevertheless  the  discrimination  by  (’01)  continued.  In 
Februarv  1943,  when  the  4.2"  shell  contract  was  cut  back 
for  all  producers,  as  well  as  a  CWS  truck  contract,  the 
available  facilities  and  manpower  at  Erie  and  Batavia 
were  called  to  COD’s  attention.  COD  gave  no  considera¬ 
tion  to  the  request  to  permit  either  company  to  bid.  This 
condition  was  called  to  the  attention  of  the  firm’s  Wash¬ 
ington  office,  which  in  turn  brought  it  to  May’s  attention 
(Tr.  35:  6021-6023).  May  thereupon  telephoned  Gen.  Camp¬ 
bell  about  March  25,  1943,  complaining  about  this  discrim¬ 
ination  by  COD  (Tr.  21 :  2769-2771).  As  a  result  of  this  con¬ 
versation,  Gen.  Campbell  wrote  a  letter  addressed  to  Gen. 
Hammond,  Chief  of  COD,  which  letter  Dr.  Garsson  was  to 
present  in  Chicago  as  a  letter  of  introduction  (Ex.  131,  Tr. 
11:  1494).  Dr.  Garsson  testified  he  had  not  presented  this 
letter  personally  to  Gen.  Hammond  because  the  letter  er¬ 
roneously  inferred  that  Batavia  had  previous  contracts, 
that  this  firm  was  not  a  smaller  war  plant,  and  because  he 
already  knew  Gen.  Hammond.  Gen.  Hammond  wrote  a  let¬ 
ter  to  Gen.  Campbell  stating  that  the  letter  had  been  left 
with  his  secretary  during  his  absence  (Ex.  183,  Tr.  40: 
5942).  But  the  evidence  shows  that  for  more  than  a  year 
afterwards  that  Batavia  was  not  given  a  chance  to  bid  on 
any  contract. 

Further  repeated  contacts  with  COD  officials  showed 
no  change  in  their  attitude  towards  these  firms  and  Dr. 
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Garsson.  In  fact,  it  wanted  to  take  away  or  reduce  Erie’s 
contract  for  the  M-66  fuze,  an  “EMERGENCY  URGENT” 
item.  COD  refused  to  consider  Erie’s  application  for  ad¬ 
vance  payment,  making  the  excuse  that  Erie  did  not  know 
how  to  produce  this  item.  Erie  wrote  a  letter  to  Gen.  Camp¬ 
bell  outlining  its  complaints  on  this  subject  (Def.  Exs.  284 
and  285;  Tr.  39S4,  3996).  The  Washington  office  arranged 
a  meeting  with  May  and  asked  that  they  be  permitted  to 
make  a  complaint  to  Gen.  Campbell  personally  (Tr.  30: 
4003-4004). 

May  thereupon  telephoned  Gen.  Campbell  around  April 
30,  1943  and  complained  about  Dr.  Garsson ’s  difficulties 
with  COD  (Ex.  132,  Tr.  11:  1447-1450).  May  said  that  all 
Dr.  Garsson  sought  to  ask  was  an  equal  opportunity  to 
bid.  Gen.  Campbell  said  that  he  had  talked  with  Gen. 
Hammond  about  Dr.  Garsson  and  that  “He’s  one  of  the 
best  manufacturers  we  have  in  the  whole  business,  inci¬ 
dentally.”  (Tr.  11:1450). 

An  appointment  was  then  made  for  Leo  Stone,  Secre¬ 
tary  of  Erie,  and  Dr.  Garsson  with  Gen.  Campbell  about 
May  7,  1943  (Tr.  30:  3975).  After  hearing  their  complaint, 
Gen.  Campbell  referred  them  to  Col.  Sheets  (Tr.  30:  4005). 

They  repeated  their  complaint  to  Col.  Sheets  that  they 
were  being  discriminated  against  by  COD,  told  him  the 
details  of  their  war  production  record  and  of  the  avail¬ 
ability  of  machinery  and  equipment  (Tr.  30:  4005-4009). 
Sheets  testified  he  called  on  May  after  this  conference  and 
gave  him  a  report.  Although  Sheets  testified  that  May 
asked  him  to  give  Erie  and  Batavia  a  “big,  fat  contract” 
(Tr.  11:  1388),  May  denied  such  conversation  and  said 
that  Sheets  had  brought  over  a  wrong  report  on  a  different 
subject  and  thrown  it  down  saying  “I  suppose  now  you 
will  investigate  us”  (Tr.  22:  2830-2832).  Despite  Sheets’ 
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assurance  that  these  companies  would  get  a  chance  to  bid, 
they  did  not  get  such  chance  to  bid  for  a  full  year  there¬ 
after. 

This  discrimination  by  COD  continued  unabated  there¬ 
after.  About  one  year  later,  in  January,  1044,  a  Col.  San¬ 
son,  CIVS,  informed  Dr.  Garsson  that  CWS  had  requested 
Ordnance  for  100  lb.  bombs,  an  item  badly  needed  by  CWS, 
and  that  Ordnance  had  informed  it  it  was  unable  to  find 
sources  to  supply  the  100  lb.  bomb.  Col.  Sanson  and  Gen. 
English  told  Dr.  Garsson  that  Ordnance  would  be  advised 
that  Batavia  was  a  possible  source  of  supply.  He  was  told 
to  contact  COD  and  request  an  opportunity  to  bid  on  this 
item  when  the  requirement  was  processed  by  that  office 
(Tr.  30:  4010-4012).  He  went  to  COD  ten  times  asking  for 
an  opportunity  to  bid,  only  to  later  learn  from  an  outside 
source  that  Klieem  Mfg.  Co.  had  been  awarded  a  100  lb. 
bomb  contract  without  competitive  bidding  (Tr.  30:  4012- 
4013). 

At  this  time,  Batavia  had  completed  a  wood  pipe  con¬ 
tract  and  its  CWS  truck  contract  and  had  about  400-500 
men  and  women  available.  Dr.  Garsson  reported  these  facts 
to  his  Washington  office,  which  informed  May  that  the  dis¬ 
crimination  he  had  discussed  in  March  of  1943  with  Gen. 
Campbell  was  still  continuing  and  that  the  award  of  the 
100  lb.  bomb  contract  without  competitive  bids  was  the 
latest  sample  (Tr.  30:  4013).  Thereupon  in  January  of 
1944,  May  telephoned  Gen.  Hayes,  Chief  Production,  Ord¬ 
nance,  to  the  effect  that  sometime  before  Ordnance  had 
asked  COD  to  interview  Batavia  and  give  it  a  chance  to 
submit  a  bid  on  the  100  lb.  bomb,  but  that  nevertheless  COD 
had  not  even  given  it  an  opportunity  to  submit  such  bid. 
Gen.  Hayes  stated  he  would  investigate  the  matter  (Tr. 
21:  2792-2794;  Tr.  12:  1577-1580). 
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On  January  21,  1944,  May  telephoned  Gen.  Campbell 
and  informed  him  of  the  alleged  discrimination  against  Ba¬ 
tavia  on  the  100  lb.  bomb  contract,  and  mentioned  that  he 
had  discussed  the  matter  with  Gen.  Hayes  a  few  days 
earlier.  Gen.  Campbell  promised  to  investigate  the  com¬ 
plaint  as  to  discrimination  against  Batavia  (Ex.  135,  Tr. 
11:  1478-1481). 

Again,  the  matter  was  brought  to  the  attention  of  May 
by  the  Washington  office.  On  March  1,  1944  May  tele¬ 
phoned  Gen.  Campbell  again  and  stated  that  Batavia  had 
not  been  given  a  chance  to  bid.  He  asked  Gen.  Campbell 
to  have  Gen.  Hardy,  who  was  to  visit  in  the  Chicago  Dis¬ 
trict  on  a  routine  trip  during  the  next  week,  see  that  these 
firms  were  given  a  chance  to  bid  (Ex.  13S,  Tr.  11:  14S9- 
1491).  At  a  meeting  at  the  COD  Office  attended  bv  Dr. 
Garsson,  Gen.  Hardy  and  seven  officers,  it  was  admitted 
that  Batavia  up  to  that  time  had  not  been  given  a  chance 
to  bid  on  a  single  contract  in  spite  of  two  years  of  com¬ 
plaints  against  this  discrimination  through  various  ad¬ 
ministrative  channels  (Tr.  30:  4013). 

After  COD  had  been  unable  to  find  any  other  facilitv 
in  the  Chicago  area  willing  to  undertake  the  manufacture 
of  8"  shells,  in  April  1944  Batavia  requested  an  opportun¬ 
ity  to  bid  on  these  shells  and  received  a  contract. 

The  Court  did  not  permit  the  defense  to  cross-examine 
any  of  the  officials  contacted  by  May  with  reference  to 
these  complaints  against  discrimination,  nor  did  it  permit 
the  defense  to  introduce  witnesses  to  corroborate  the  testi¬ 
mony  of  Congressman  May  and  Dr.  Garsson  as  to  the  ex¬ 
istence  of  the  discrimination  (Tr.  35:  5140-5145).  The  rec¬ 
ord  shows  that  a  Mr.  Gratske,  a  civilian  employee  of  COD, 
and  MiCtoir  Dehmlow,  of  COD,  stated  to  Dr.  Garsson  that 
COD  was  not  willing  to  give  a  contract  to  him  or  to  Erie 
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or  Batavia  because  they  were  Jewish  (Tr.  34:  5044).  Al¬ 
though  Mr.  McLean,  employee  of  National  Machine  Works, 
did  not  remember  having  had  a  conversation  with  Dr. 
Garsson  with  reference  to  this  problem,  he  admitted  he 
had  told  Mr.  James  Lawrence,  an  employee  of  Erie,  in  Dr. 
Garsson ’s  absence,  that  one  Mr.  Behm,  an  Ordnance  em¬ 
ployee,  had  made  it  known  generally  that  he  was  hostile  to 
the  Gellman-Garsson  group  (Tr.  39:  5821-5822).  In  addi¬ 
tion,  Freeman  testified  as  to  discrimination  by  COD  and 
that  he  had  submitted  complaints  with  reference  thereto 
to  May  (Tr.  35:  5270).  There  was  testimony  that  Gen. 
Hammond,  during  the  Senate  Committee  hearing,  had 
stated  that  “you  can  judge  a  steer  by  its  blood”  in  response 
to  a  question  as  to  what  objection  he  had  to  doing  business 
with  Dr.  Garsson  (Tr.  34:  5080).  Thus  the  importance  of 
this  background  is  that  it  furnished  motives  which  should 
have  been  properly  submitted  to  the  jury  together  with  all 
the  other  evidence  in  the  case. 

CWS  Truck  Contract  Cancellation 

Another  instance  of  the  reasons  for  the  defendants 
bringing  to  the  attention  of  Mav  difficulties  thev  had  with 
branches  of  the  Army  is  seen  in  the  cancellation  of  Ba¬ 
tavia’s  CWS  truck  contract.  When  the  original  truck  con¬ 
tract  was  received,  Batavia  converted  its  structural  steel 
fabrication  department  into  a  truck  manufacturing  build¬ 
ing  and  installed  machinery  and  equipment,  at  its  own  ex¬ 
pense.  Thereafter,  on  February  17,  1943,  Batavia  wrote 
CWS  that  all  materials  to  be  used  on  this  job  had  been 
completely  processed  and  only  awaited  assembly  (Def.  Ex. 
289,  Tr.  31:  4038-4040).  Later,  a  termination  notice  was 
received  from  CWS.  Batavia  had  to  store  the  truck  parts, 
as  well  as  the  truck  chassis,  in  the  various  parts  of  its 
plant,  at  its  own  expense.  The  reason  CWS  ascribed  for 
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the  curtailment  of  this  contract  was  that  there  were  no 
chassis  available  for  delivery  to  Batavia  when  in  fact  such 
chassis  had  already  been  delivered  and  were  at  the  Ba- 
tavia  plant. 

During  this  period  May,  as  Chairman  of  the  Military 
Affairs  Committee,  was  making  an  inspection  of  the  Dodge 
Plant  and  other  facilities  in  the  Chicago  area.  While  he 
was  inspecting  the  Batavia  plant,  Dr.  Garsson  mentioned 
the  reason  given  by  CWS  for  the  curtailment  of  this  con¬ 
tract  (Tr.  21 :  2751-2754).  Dr.  Garsson  in  the  meantime  re¬ 
ported  this  matter  to  Freeman  and  his  brother  at  the 
Washington  office.  These  men  discussed  the  problem  with 
headquarters  of  CWS  in  Washington  and  were  again  told 
that  there  were  no  chassis  available  for  delivery  to  Ba¬ 
tavia.  They  thereupon  made  an  airplane  trip  to  Batavia 
and  saw  the  chassis  on  the  ground  of  the  plant.  They  then 
referred  the  matter  to  May  (Tr.  35:  5252-5255). 

May  thereupon,  in  March,  1943,  telephoned  Under  Sec¬ 
retary  of  War  Patterson,  protesting  the  curtailment  of  this 
contract,  and  inquiring  the  reason  for  the  cut-back.  Pat¬ 
terson  then  wrote  Gen.  Lucius  Clay,  asking  him  to  inquire 
into  the  matter  (Def.  Ex.  72vTr.  29S5).  During  this  period, 
on  March  8,  1943,  May  telephoned  Gen.  Somervelle  about 
the  same  problem  (Tr.  14:  1792-1798).  In  a  letter  dated 
March  8,  1943,  Gen.  Somervelle  wrote  May  that  “the  case 
which  we  discussed  on  Thursday  involving  a  cut-back  on 
contract  for  truck  bodies  with  Batavia  has  been  checked” 
and  that  these  trucks  were  required  for  other  strategic 
purposes  (Ex.  148,  Tr.  14:  1797-1798). 

The  question  of  the  CWS  contract  curtailment  was 
brought  to  May’s  attention  because  it  was  considered  that 
he,  as  Chairman  of  the  Military  Affairs  Committee,  should 
be  informed  that  the  Army  was  cancelling  a  contract, 
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based  on  .the  fact  that  one  branch  of  the  service  did  not 
know  that  another  branch  of  service  had  delivered  the  ne¬ 
cessary  materials.  The  performance  of  this  contract  was 
practically  completed  and  its  cancellation  cost  the  Govern¬ 
ment  more  money  in  the  long  run  than  the  cost  of  permit¬ 
ting  Batavia  to  complete  the  job. 

Complaints  to  May  Re  Misunderstanding  with  Army 

Engineer  Corps 

Gen.  Reybold,  Chief  of  Engineers,  testified  that  he  had 
received  two  telephone  calls  from  May  in  1944  or  1945,  ask¬ 
ing  that  Batavia  be  permitted  to  quote  on  stave  tanks  which 
the  Engineer  Corps  was  buying  (Tr.  14:  1782-1792).  Col. 
Sherrill,  Chief  of  the  Procurement  Division,  Office  of  Chief 
of  Engineers,  testified  that  around  May  of  1944  May  tele¬ 
phoned  him  twice  and  asked  that  Batavia  be  given  an  op¬ 
portunity  to  bid  on  a  number  of  wood  water  tanks  which  the 
Engineer  Corps  was  purchasing  at  that  time  (Tr.  14:  1S05- 
1S11).  These  two  witnesses  testified,  in  effect,  that  May 
asked  them  to  see  that  Batavia  was  given  an  opportunity 
to  bid  on  items  being  procured  by  the  Engineer  Corps. 

In  defense,  it  was  shown  that  these  four  conversations 
originated  because  Dr.  Garsson  had  reported  to  his  Wash¬ 
ington  office  a  confusion  that  had  arisen  in  the  middle  of 
1944  in  the  Army  Engineer  Corps  Office  between  Batavia 
Metal  Products  of  Batavia,  Illinois,  and  Batavia  Metal 
Products  of  Batavia,  New  York.  Batavia,  the  Illinois  cor¬ 
poration,  had  had  many  previous  contracts  with  the  Army 
Engineer  Corps  for  the  manufacture  of  wood  tanks  and 
had  been  the  largest  producer  of  the  four-inch  wood  pipe 
in  the  country.  A  letter  had  been  misaddressed  to  the  Ba¬ 
tavia  Corporation  of  New  York,  which  had  no  connection  . 
with  the  Illinois  corporation,  asking  it  to  submit  bids  on 
certain  items.  The  New  York  corporation  replied  that  it 
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did  not  wish  to  bid  on  wood  tanks  or  wood  pipe.  May  was 
informed  by  the  Washington  office  of  this  confusion  in  the 
names  of  the  corporations  and  was  asked  to  advise  Batavia 
as  to  the  name  of  the  man  in  the  Army  Engineer  Corps  who 
could  clarify  the  situation.  May  thereupon  made  the  afore¬ 
said  calls  to  Gen.  Reybold  and  Col.  Sherrill  in  order  to 
verify  the  correctness  of  the  statements  made  by  the  Wash¬ 
ington  office  and  to  find  out  where  bids  should  be  submitted 
to  eliminate  the  previous  confusion  (Tr.  31:  4062-4065;  Tr. 
41:6025-6026). 

Manpower  and  Labor  Ceilings  at  Batavia  and  Erie 

Chairman  May  was  contacted  in  November  1944  in  con¬ 
nection  with  certain  difficulties  and  misunderstandings 
which  arose  at  various  times  between  Dr.  Garsson  and  Erie 
and  Batavia,  on  the  one  hand,  and  the  WMC  and  Local 
Management  Committee  in  the  Chicago  District,  on  the 
other  hand,  with  reference  to  the  reduction  of  the  labor 
ceilings  at  these  plants — only  after  exhausting  all  sources 
of  adjustment  in  the  local  district  and  after  all  attempts  to 
have  higher  authorities  in  Washington  act  upon  this  mat¬ 
ter.  The  following  summary  shows  the  conflict  between 
the  Ordnance  Department,  which  was  demanding  a  “  speed¬ 
up’  ’  of  production  of  eight-inch  shells,  and  the  Labor  Man¬ 
agement  Committee,  which  had  reduced  the  labor  ceilings 
of  these  plants  and  was  permitting  the  utilization  of  labor 
at  other  plants  for  the  manufacture  of  civilian  goods. 

On  July  1,  1944,  WMC  established  labor  ceilings  under 
a  so-called  voluntary  agreement  between  industrial  plants 
not  to  hire  more  persons  than  the  amount  established  in 
such  labor  ceilings.  Batavia’s  ceiling  was  set  at  139  less 
than  the  number  of  people  actually  employed  at  the  plant. 
Erie’s  labor  ceiling  was  set  at  175  less  than  the  number 
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employed  at  that  plant.  These  reductions  in  ceilings  were 
ordered  even  though  both  plants  at  that  time  needed  more 
labor  than  they  were  employing. 

The  manpower  problem  actually  started  in  June,  1944, 
after  Batavia  had  been  awarded  the  eight-inch  shell  con¬ 
tract,  when  Ordnance  time  after  time  wrote  and  wired  to 
Batavia,  demanding  that  it  “speed  up  production”  (from 
June  26,  1944,  the  date  of  Def.  Ex.  296  through  Def.  Exs. 
305-306-307-308,  218,  310,  298,  219,  313,  319,  323,  220,  49, 
326,  to  Def.  Ex.  328,  dated  January  16,  1945,  and  even  to 
Def.  Ex.  211,  telegram  dated  April  16,  1945). 

At  the  same  time  that  Ordnance  was  urging  Batavia 
to  speed  up  production  of  eight-inch  shells,  WMC  and  La¬ 
bor  Management  Committee  were  working  at  cross-pur¬ 
poses  with  Ordnance.  Not  only  did  they  reduce  the  labor 
ceilings  of  Batavia  and  Erie  below  the  amount  of  employees 
actually  employed,  but  they  also  refused  Erie’s  request  to 
lease  the  Howard  Aircraft  plant,  at  Aurora,  Illinois,  for 
storage  space,  entailing  the  use  of  no  additional  employees 
(Tr.  31:  4102-4103).  Although  this  request  was  refused, 
the  WMC  later  permitted  Majestic  Radio  Company  to  move 
its  facilities  for  manufacture  of  radar  equipment  from  Chi¬ 
cago  to  the  Howard  Plant,  contrary  to  their  finding  that 
there  was  already  an  acute  labor  problem  in  that  district 
which  was  the  basis  of  their  refusal  to  permit  Erie  and 
Batavia  to  hire  additional  employees  for  the  manufacture 
of  urgent  8"  shells,  incendiary  bombs  and  4.2"  shells  (Def. 
Ex.  191,  Tr.  31:  4113-4114). 

In  view  of  the  foregoing  circumstances,  applications 
were  made  to  the  Local  District  Office  of  WMC  by  Erie 
and  Batavia  for  increased  ceilings  (Tr.  31:  4082).  After 
these  applications  were  denied,  appeals  were  taken  through 
the  proper  channels  (Def.  Ex.  322,  Tr.  31:  4153-4158).  The 
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relation  between  these  corporations  and  Dr.  Garsson  and 
the  Local  Management  Committee  were  strained. 

After  Erie  and  Batavia  had  exhausted  all  their  pos¬ 
sible  sources  of  appeal  in  the  Chicago  District,  Dr.  Garsson 
referred  this  problem  to  the  Washington  office,  and  asked 
it  to  bring  this  situation  to  the  attention  of  the  Washington 
office  of  WMC.  Letters  and  telegrams  were  sent  to  Chair¬ 
man  May  (Def.  Exs.  190,  191,  192,  193  and  325).  Likewise, 
telegrams  were  sent  to  Under  Secretary  of  War  Patterson, 
Gen.  Lucius  Clay,  Col.  Slezak,  Gen.  Campbell,  and  others, 
calling  to  their  attention  the  effect  of  the  leasing  of  the 
Howard  Plant  to  the  Majestic  Company  on  the  eight-inch 
shell  problem  at  Batavia  (Def.  Exs.  314,  315,  316,  317  and 
318). 

All  these  facts  were  brought  to  the  personal  attention 
of  May  as  Chairman  of  the  House  Military  Affairs  Com¬ 
mittee.  He  was  informed  of  the  antagonism  of  the  Chicago 
Labor  Management  Committee  towards  Dr.  Garsson,  and 
of  how  this  Committee  had  reduced  the  ceilings  at  Erie 
and  Batavia  during  the  same  period  that  Ordnance  and 
Army  Service  Forces  were  crying  for  more  production  of 
eight-inch  shells  (Tr.  22:  2805-2811,  2816-2818,  2828-2830). 
With  this  background  in  mind,  May  made  the  telephone 
calls  mentioned  in  the  Indictment  to:  (1)  Gen.  Frank  R. 
Denton,  ASF,  on  November  14,  1944  (Tr.  12:  1596-1604); 
(2)  Col.  R.  H.  Tatlow  III,  ASF,  on  November  29,  1944  (Tr. 
12: 1580-1595,  Ex.  141) ;  (3)  Gen.  W.  N.  Porter,  Chief  CWS, 
on  December  8,  1944  (Tr.  13:  1643-1647);  and  (4)  Gen.  C. 
E.  Loucks,  Chief,  Industrial  Division,  CWS,  at  the  end  of 
1944,  (Ex.  144,  Tr.  13:  1662-1690).  These  telephone  calls 
were  made  only  after  he  had  received  from  the  Washington 
office  of  these  firms,  all  of  the  details  of  the  difficulties 
between  these  plants  and  the  WMC  and  Labor  Management 
Committee  of  Chicago  (Tr.  13:  1669-1670). 
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Col.  Tatlow  acknowledged  that  he  had  just  received 
a  copy  of  a  letter  from  Murray  Garsson  enclosing  editorial 
re  the  production  of  civilian  goods  in  the  Chicago  District. 
Mav  told  Tatlow  that  he  wanted  to  know,  as  Chairman  of 
the  Military  Affairs  Committee,  why  the  Army  was  not 
running  the  problem  instead  of  the  WMC.  In  fact,  this 
Committee  had  made  an  independent  investigation  of  the 
labor  problem  in  the  Fox  River  Valley,  Illinois,  area,  where 
these  plants  were  located  (Tr.  1*2:  1586). 

The  misunderstandings  that  existed  between  WMC  and 
the  Labor  Management  Committee  and  Dr.  Garsson  and 
Erie  and  Batavia  were  the  motives  for  his  bringing  the 
man  power  problem  to  the  attention  of  the  Washington  of¬ 
fice,  and  was  also  the  motive  for  the  Washington  office’s 
bringing  the  problem  to  the  attention  first  of  the  property 
administrative  offices  in  Washington  and  finally  to  the 
attention  of  the  chairman  of  the  Military  Affairs  Commit¬ 
tee  of  the  House.  Dr.  Garsson  was  neither  present  nor  had 
he  any  knowledge,  nor  did  he  know  that  May  had  made 
these  various  telephone  calls  in  an  attempt  to  adjust  the 
general  man  power  problem  in  the  Fox  River  Valley  area. 

Tent  Pole  Contract  Deliveries 

The  evidence  showed  that,  on  two  occasions,  May  dis¬ 
cussed  with  officers  of  the  Quartermaster  Corps,  misunder¬ 
standings  between  the  Army  and  Batavia  relative  to  de¬ 
lays  in  scheduled  deliveries  of  tent  poles  by  Batavia.  These 
misunderstandings  were  based  entirely  upon  the  acute 
lumber  shortage  that  existed  throughout  the  War.  (The 
“Lumber  Shortage”  problem  is  set  forth  hereinafter  under 
that  heading). 

Batavia  received  its  first  tent  pole  contract  as  a  result 
of  competitive  bidding  on  April  4,  1944,  at  a  fixed  price  per 
unit  (Def.  Ex.  256-B,  Tr.  4247).  The  lumber  shortage, 
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wdiicli  resulted  in  tlie  search  for  all  possible  sources  of 
supply  and  the  formation  of  Cumberland  Lumber  Company 
in  3943,  prevented  Batavia  from  meeting  scheduled  de¬ 
liveries  in  1944  and  1945.  In  addition,  the  desire  of  Heath, 
a  sub-contractor  in  Miami,  Fla.,  to  secure  the  prime  con¬ 
tract  for  himself,  caused  him  to  delay  deliveries  to  Batavia 
to  permit  it  to  perform  its  contract  (Tr.  32:  4236-4237; 
Freeman,  Tr.  35:  5255-5265;  41:  6076-6078).  On  May  9, 
1944,  Batavia  gave  a  sub-contract  to  Heath  for  12'  and  17' 
poles.  Batavia  sent  to  him  at  his  Miami  plant  equipment, 
molding  machine,  and  production  line  for  tent  pole  produc¬ 
tion.  In  June  1944,  the  Garssons  made  inspection  trips  to 
Miami  and  found  that  Heath  was  attempting  to  ship  poles 
not  up  to  Government  specifications.  Correspondence  with 
Heath  and  Rapp  was  exchanged  in  June,  1944,  demanding 
strict  compliance  with  specifications.  Production  was 
slowed  up.  Batavia  refused  Heath  and  Rapp’s  requests 
to  waive  specifications  (Tr.  32:  4237-4240). 

As  the  result  of  this  Heath  production  problem  and  the 
shortage  of  lumber,  the  QM  office  wrote  a  letter  dated 
July,  1944  to  Batavia  threatening  curtailment  of  its  con¬ 
tract.  The  letter  threatened  to  find  another  contractor  at 
a  higher  price  and  to  charge  the  difference  to  Batavia. 
Protest  was  made  to  the  Government  that  the  lumber  short¬ 
age  was  beyond  the  firm’s  control,  that  all  component  parts 
had  been  made  and  that  it  would  take  just  as  long  for  any 
other  manufacturer  to  obtain  lumber  as  it  would  for  Bata¬ 
via,  and  that  the  extra  cost  was  unnecessary.  Dr.  Garsson 
informed  the  Washington  office  of  this  situation  (Tr.  32: 
4252).  The  Washington  office  reported  this  problem  to  Cong. 
May  and  advised  him  of  the  unwarranted  expense  of  cancel¬ 
ling  Batavia’s  contract  and  awarding  one  to  another  manu¬ 
facturer  (Tr.  32:  4252).  Thereupon,  on  July  27,  1944,  May 
telephoned  Gen.  Gregory,  Chief,  QM  officer,  and  in  his 
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absence,  reported  this  problem  to  Col.  O’Hara,  Executive 
Officer,  remarking;  that  it  would  mean  additional  delay  to 
place  the  contract  elsewhere.  O’Hara  turned  over  this 
complaint  to  Major  Hunt  (Ex.  127,  Tr.  10:  1199-1218). 

Nevertheless,  QM  ordered  these  poles  from  other  con¬ 
tractors  at  b0c/(  increased  price,  waited  for  deliveries  for 
several  months  and  charged  Batavia  $19,000,  as  the  dif¬ 
ference  between  amount  paid  other  contractors  and  amount 
charged  by  Batavia.  Batavia  paid  this  $19,000  under  pro¬ 
test  (Garsson,  Tr.  .‘12:  427)4;  Tr.  35:  5266). 

Tent  pole  production  on  other  contracts  Batavia  had 
with  QM  proceeded  smoothly  thereafter.  663,000  tent  poles 
had  been  manufactured  as  of  April,  1945  at  Batavia  and  at 
plants  of  sub-contractors  at  Miami  and  on  the  West  Coast. 
In  April  of  1945,  difficulties  arose  between  Batavia  and 
Heath.  He  again  attempted  to  use  substandard  lumber 
and  Batavia  again  demanded  strict  compliance  with  spec¬ 
ifications.  Heath  sought  to  secure  a  prime  contract  from 
the  Jeffersonville  QM  Depot.  At  a  meeting  at  Jefferson¬ 
ville,  attended  by  Heath,  Dr.  Garsson,  Glazier  (Secre¬ 
tary  of  Batavia)  and  QM  officers,  Heath  stated  he  would 
make  no  more  poles.  Dr.  Garsson  informed  the  QM  officers 
that  scheduled  deliveries  would  be  delayed  if  Heath  dis¬ 
continued  manufacture  of  poles,  but  assured  them  that, 
with  only  a  few  days’  delay,  Batavia  could  set  production 
at  its  plant  and  at  the  plant  of  the  Challenge  Co.,  which  it 
was  then  in  process  of  acquiring  (Tr.  32:  4256-4260). 

This  situation  was  reported  by  Dr.  Garsson  to  Free¬ 
man  and  to  the  Washington  office  of  QM  by  the  Jefferson¬ 
ville  Depot.  This  resulted  in  a  conference  between  Free¬ 
man  and  one  Sarelas,  representatives  of  Batavia,  and 
Major  Hunt  and  Col.  French  (Tr.  35:  5255-5258;  Tr.  10: 
126U.  Major  Hunt  urged  expediting  delivery  of  the  tent 
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poles  and  voluntarily  telephoned  May  and  requested  a  con¬ 
ference  to  be  held  in  May’s  office  (Tr.  22:  2820;  Tr.  17: 
21:22). 

At  this  meeting,  on  April  12,  1,945,  Cox,  a  civilian 
employee  of  the  QM  office,  Major  Hunt  and  Major  French 
represented  the  QM  office,  and  Freeman  represented  Ba¬ 
tavia,  (Tr.  10:  1219-1255;  Tr.  16:  2122-2126;  Tr.  10:  1256- 
1284;  Tr.  35:  5258-5260).  May  and  Major  Hunt  acted  as 
“umpires”  in  the  dispute  relative  to  delayed  deliveries 
(Tr.  22:  2820-2822;  Tr.  16:  2125).  Freeman  promised  to 
compile  and  submit  a  summary  of  production  and  a  revised 
schedule  of  deliveries,  naming  dates  and  sources  of  supply 
when  Heath  discontinued  manufacture  of  poles.  The  re¬ 
vised  schedule  was  later  submitted.  Subsequently,  Batavia 
made  and  delivered  350,000  tent  poles  between  that  date  and 
the  end  of  the  war,  making  a  total  of  992,000  tent  poles 
manufactured  bv  it  during  the  war. 

There  was  nothing  in  the  testimony  to  indicate  that 
May  either  initiated  the  discussion,  or  made  any  request 
in  behalf  of  Batavia. 

Batavia’s  “E”  Award 

In  the  early  part  of  November,  1944,  Lt.  Schwimmer, 
of  Chicago  CWS,  advised  Dr.  Garsson  that  CWS  was 
recommending  Batavia  for  an  “E”  award  for  its  M-74 
Bomb  program.  Major  Roesch  of  COD  in  the  latter  part 
of  November,  1944,  also  advised  him  that  Ordnance  was 
recommending  Batavia  for  an  “E”  award,  as  the  result 
of  its  8"  shell  production  record.  Under  Secretary  of  War 
Patterson  had  visited  the  plant  in  November,  1944  and 
commended  the  company  for  its  production  of  8"  shells. 
Batavia  personnel  compiled  and  forwarded  to  both  CWS 
and  Ordnance,  at  Chicago,  all  data  requested  in  connection 
with  these  awards.  The  action  of  the  Chicago  Ordnance 
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District  automatically  took  the  matter  out  of  CWS  juris¬ 
diction.  The  award  was  thereafter  “bottle-necked”  or 
“pigeon-holed”  somewhere  because  of  the  attitude  of  the 
Chicago  District.  In  the  meantime,  word  had  circulated 
among  the  employees  of  Batavia  that  the  “E”  award  was 
to  be  given  to  their  plant.  Xo  word  was  received  relative 
to  this  award  for  4-5  months.  As  a  result,  the  morale  of 
the  employees  at  Batavia  was  being  affected  (Tr.  32  :  4285- 
4291). 

In  March  1945,  Dr.  Garsson  had  a  conversation  with 
May,  related  the  circumstances  pertaining  to  this  matter 
and  Batavia’s  production  record,  and  stated  that  the 
morale  of  the  employees  was  affected,  which  in  turn,  might 
affect  shell  and  bomb  production.  He  told  May  it  would 
have  been  better  if  neither  CWS  nor  Ordnance  had  re¬ 
quested  data  from  the  company  relative  to  the  “E”  award 
(Tr.  32:  4291-4292). 

May,  having  made  an  inspection  of  the  Batavia  plant, 
in  April  1944,  at  the  time  he  made  an  “E”  award  presenta¬ 
tion  speech  at  Erie,  had  seen  the  facilities  at  Batavia  and 
believed  it  deserved  the  award.  He  voluntarily  telephoned 
Gen.  Campbell  and  Under  Secretary  of  War  Patterson 
because  of  the  importance  of  the  8"  shell  program  and  the 
M-74  bomb  program  at  Batavia  and  because  he  did  not 
want  the  morale  at  the  Batavia  plant  hurt  by  the  delay  in 
making  the  award  (Tr.  21:  2783-2784). 

On  March  24,  1945,  May  telephoned  Patterson  re  the 
“E”  award  to  Batavia.  He  said  he  thought  Batavia  had 
done  good  work  and  should  have  recognition.  Patterson, 
who  had  seen  the  Batavia  plant  in  the  fall  of  1944  when 
he  made  a  trip  to  some  fifteen  plants  producing  items  of 
heavy  artillery  and  munitions,  and  who  had  originally  on 
his  own  initiative  four  months  previous  thereto  recom¬ 
mended  the  “E”  award  for  Batavia,  said  he  understood 
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the  firm  had  done  good  work  on  the  8"  shell,  a  sorely  needed 
item.  May  merelv  asked  Patterson  to  have  Batavia  con- 
sidered  for  the  award,  if  they  were  deserving  of  one  (Tr. 
16:  2019-2020;  2040-2050). 

On  March  25, 1945,  May  telephoned  Gen.  Campbell  and 
mentioned  that  he  had  talked  to  Sec.  Patterson  earlier  and 
told  him  that  he  thought  Gen.  Campbell  had  recommended 
Batavia  for  the  award,  which  had  been  “stymied”  some¬ 
where.  Gen.  Campbell  said  he  had  thought  the  award  had 
been  made  and  promised  to  check  the  status  of  the  award. 
May  stressed  Dr.  Garsson’s  statement  that  the  morale  of 
his  working  force  would  be  greatly  improved  if  the  plant 
received  the  award  (Ex.  139,  Tr.  12:  1498-1499). 


Thus,  it  is  seen  that,  as  the  result  of  COD’s  action  in 
refusing  to  act  on  Batavia’s  “E”  award,  which  had  been 
initiated  by  the  War  Department  and  not  by  May  or  Ba¬ 
tavia,  Dr.  Garsson  reported  to  May  the  effect  of  COD’s 
action  on  the  morale  of  the  employees.  The  desire  to  stim¬ 
ulate  this  morale  and  thus  promote  the  8"  shell  and  M-74 
programs  at  Batavia  was  the  motive  behind  May’s  tele¬ 
phone  conversations  with  Gen.  Campbell  and  Patterson. 


Batavia’s  8"  shell  contract  cut-back  vs.  “paper”  cut-backs 

In  May  1945,  complaints  were  presented  to  May  in 
connection  with  unfair  discrimination  by  Ordnance  in  giv¬ 
ing  Batavia  an  actual  cut-back  on  its  8"  shell  contract  as 
opposed  to  the  “paper”  cut-backs  given  to  the  larger  cor¬ 
porations  manufacturing  such  munition. 

A  conference  of  all  producers  of  8"  shells  was  held  at 
Cincinnati,  Ohio  between  May  3-5,  1945.  Ait  that  time, 
Gen.  Hardy,  in  charge  of  the  Ammunition  Division,  Office 
of  Chief  of  Ordnance,  announced  that  cut-backs  would  be 
based  primarily  on  actual  production.  After  the  meeting, 
in  a  discussion  among  said  producers,  Dr.  Garsson  learned 
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that  cut-backs  were  based  not  upon  actual  production,  but 
upon  paper  commitments  (Tr.  32:  4199-4206). 

On  May  7,  1945,  he  wrote  Gen.  Hardy,  making-  a  com¬ 
parison  between  Batavia's  cut-back  and  that  of  other  con¬ 
tractors  and  pointing  out  that  Batavia  had  spent  $300,000 
for  which  it  was  not  being  reimbursed.  Budd  Wheel, 
Kaiser,  and  Rheem,  which  had  not  met  their  schedules, 
were  treated  better  than  Batavia  which  had  met  its  sched¬ 
ules  (Def.  Ex.  47).  Dr.  Garsson  sent  a  copy  of  this  letter 
to  Freeman  or  M.  Garsson  at  the  Washington  office  and 
telephoned  them  explaining  the  situation  (Tr.  32:  4206- 
4207). 

With  reference  to  the  claim  for  its  actual  installation 
costs,  it  appears  that  Will-  refused  to  permit  Batavia  addi¬ 
tional  manpower,  Batavia  bought  and  installed  additional 
machinery  and  equipment  to  make  up  for  lack  of  manpower. 
Under  its  8"  shell  contract  with  Ordnance,  Batavia  was  to 
be  reimbursed  to  t lie  extent  of  $62,000  in  connection  with 
the  installation  of  Ordnance  equipment  for  this  job.  As  a 
result,  Batavia  spent  $300,000  in  installation  costs  instead 
of  $62,000.  Ordnance  auditors  refused  to  consider  the  ad¬ 
ditional  costs,  on  the  ground  that  Batavia  had  agreed  to 
install  all  equipment  for  $62,000,  a  fixed  price,  and  because 
they  considered  these  as  capital  expenditures  even  though 
they  were  made  solely  in  connection  with  the  shell  job 
(Def.  Ex.  47;  Tr.  32 :  4209-4212). 

Dr.  Garsson  had  also  reported  to  the  Washington  of¬ 
fice  that,  at  the  meeting  in  Cincinnati,  Batavia  was  given  a 
revised  schedule  providing  for  delivery  of  25,000  shells  in 
May  and  10,000  shells  in  June.  Gen.  Hardy,  on  Dr.  Gars¬ 
son ’s  request  after  the  meeting,  agreed  that  Batavia  could 
deliver  one-half  of  the  35,000  shells  in  May  and  one-half  in 
June,  thereby  permitting  a  gradual  transfer  of  labor  to  the 
M-74  incendiary  bomb  job,  which  was  then  being  stepped  up 
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in  production.  Gen.  Hardy  authorized  Dr.  Garsson  to  ad¬ 
vise  Mr.  Bert  Collins,  COD  representative,  that  he  had  so 
agreed.  When  so  advised,  COD  refused  to  revise  the  sched¬ 
ule  unless  it  was  verified  by  Gen.  Hardy  and  refused  to 
make  this  verification  itself.  Dr.  Garsson  informed  the 
Washington  office  of  COD’s  attitude  and  asked  it  to  have 
the  matter  verified  (Tr.  32  :  4202-4203). 

The  Washington  office,  on  being  so  advised,  presented 
these  problems  to  May,  as  a  matter  which  should  be  brought 
to  his  attention  as  Chairman  of  the  Military  Affairs  Com¬ 
mittee  (Tr.  32:  4214).  Only  after  being  advised  of  the 
foregoing  background  did  May  telephone  Col.  .Jank  and 
Gen.  Hardy  and  later  Gen.  Campbell  and  called  their  at¬ 
tention  to  the  discrimination  shown  by  Ordnance  towards 
Batavia. 

May  telephoned  Col.  H.  R.  White,  Special  Assistant  to 
the  Chief  of  Ordnance,  during  the  first  half  of  May,  1945 
and  inquiring  relative  to  the  proposed  cut  to  be  given  manu¬ 
facturers  of  8"  shells  (Tr.  11:  1416-1425). 

On  May  7,  1945,  May  telephoned  Gen.  Hardy  and  said 
that  Batavia  had  raised  the  question  about  Ordnance’s  sys¬ 
tem  of  cutbacks  (Ex.  140;  Tr.  12:  1556-1577).  He  men¬ 
tioned  that  Dr.  Garsson  had  told  him  lie  had  written  a 
letter  covering  this  matter  to  Gen.  Hardy  (Def.  Ex.  47). 

On  May  15,  1945,  May  telephoned  Col.  .Jank,  Assistant 
to  the  Chief  of  Ammunition  Division,  Industrial  Service, 
and  complained  about  the  unfair  reduction  and  of  the  fact 
that  “a  fellow  has  a  big  allocation  and  doesn’t  do  it,  doesn’t 
entitle  him  to  as  much  consideration  *  *  *”  (Ex.  129,  Tr. 
11:1378-1381).  Col.  Jank  read  a  letter,  dated  May  14,  1945, 
which  Gen.  Hardy  had  written  to  Dr.  Garsson  stating  that 
Garsson  had  failed  to  take  into  consideration  the  total  cuts 
in  production  in  the  case  of  Kaiser,  Budd  and  Rheem  and 
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the  higher  price  alleged  to  he  charged  by  Batavia  (Ex.  128, 
Tr.  11:  1368). 

Thereafter,  on  .June  18,  1945,  May  telephoned  Gen. 
Campbell  and  stated  he  had  talked  to  him  sometime  back 
about  a  cut-back  on  Batavia's  8"  shell  contract.  May  re¬ 
minded  him  of  Batavia's  complaint  that  such  larger  manu¬ 
facturers  as  Kaiser  had  received  substantially  smaller  cuts 
even  though  thev  were  behind  in  their  schedules.  He  stated 
that  Batavia  was  comparatively  a  small  business  concern 
(Ex.  134;  Tr.  11:  1464-1467). 

A  complaint  that  Ordnance  was  discriminating  against 
a  good  producer  by  giving  it  an  actual  cut-back  while  it 
was  giving  paper  cut-backs  to  manufacturers  which  had  not 
met  their  schedules,  was  properly  presented  to  May  as 
Chairman  of  the  Committee  on  Military  Affairs  of  the 
House  of  Kepresentatives. 

Erie  “Freeze”  Order 

The  history  of  the  relations  between  these  corpora¬ 
tions  and  the  various  agencies  of  the  AVar  Department 
reached  its  climax  in  connection  with  the  issuance  in  Sep¬ 
tember  1945  of  the  order  directing  the  CAYS  to  withhold 
certain  funds  due  Erie  under  its  renegotiation  claim.  This 
is  another  example  of  the  inability  of  these  manufacturers 
to  even  secure  information  as  to  which  agency  had  juris¬ 
diction  in  the  matter  and  of  the  necessity  of  their  having 
to  go  to  the  Chairman  of  the  Military  Affairs  Committee 
of  the  House  to  learn  to  whom  to  present  their  complaint 
(Tr.  33  :  4338). 

In  September,  1945,  the  AA’ar  Department  issued  an 
order  “freezing”  funds  in  the  hands  of  CAA"S  due  Erie 
under  a  renegotiation  claim  (Tr.  15:  1986).  This  was  the 
first  time  such  an  order  had  ever  been  issued  against  any 
war  contractor.  In  attempting  to  discover  the  procedure  for 
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questioning  such  order,  Dr.  Garsson  and  other  officials  of 
Erie  were  informed  bv  each  office  to  which  they  went  for 
information  that  that  office  had  no  knowledge  of  the  mat¬ 
ter  (Tr.  32:  43104313;  33:  4328-4374). 

First,  Dr.  Garsson  saw  Col.  Lebkicher  and  others  at 
Chicago  CWS.  They  knew  nothing  about  the  order:  they 
had  never  heard  of  such  procedure.  Then  he  inquired  of 
COD  as  to  procedure.  COD  knew  nothing  about  the  freeze 
order  or  the  proper  procedure  to  question  it.  The  Army 
Engineers,  too,  on  inquiry,  knew  nothing  about  such  pro¬ 
cedure.  Nor  did  the  Navy  or  QM  Corps  have  such  knowl¬ 
edge. 

After  exhausting  all  possible  sources  of  information 
in  Chicago,  Dr.  Garsson  and  Freeman  went  to  Washington 
to  the  office  of  the  Chief  of  CWS  to  secure  information. 
This  office  knew  that  the  freeze  order  had  been  entered, 
but  did  not  know  the  procedure  to  be  followed  in  attacking 
it.  CWS  headquarters  said  either  its  Renegotiation  office 
at  Baltimore,  Maryland  or  ASF  had  jurisdiction. 

Freeman  and  Dr.  Garsson  then  telephoned  the  Rene¬ 
gotiation  division  of  CWS,  at  Baltimore,  which  said  it  had 
no  jurisdiction.  Then  they  telephoned  the  Renegotiation 
office  in  Washington,  which,  also,  said  it  had  no  jurisdic¬ 
tion,  but  that  Col.  Hirsclrs  office,  at  ASF,  had  jurisdiction. 
When  they  made  inquiry  at  Col.  Hirsclrs  office,  they  were 
told  it  had  no  jurisdiction.  Under  Secretary  of  War  Patter¬ 
son’s  office  informed  them  over  the  telephone  that  it  did 
not  have  jurisdiction  and  referred  them  back  to  the  Chief’s 
office,  CWS.  Dr.  Garsson  and  Freeman  questioned  several 
officers  at  that  office,  but  could  secure  no  information. 
Without  success,  they  telephoned  every  office  of  which  they 
could  think  in  an  effort  to  make  an  appointment  to  speak 
with  someone  who  could  give  them  information. 
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Finally,  Freeman  suggested  that  the  Military  Affairs 
Committee  would  have  a  copy  of  the  legislation  or  regula¬ 
tions  on  this  subject  and  could  advise  them  as  to  who  had 
jurisdiction  (Tr.  35:  5270-5272).  About  September  12, 1945, 
he  and  Dr.  Garsson  went  to  the  Committee  Chairman  and 
explained  the  situation,  including  the  fact  that  Erie’s  plant 
at  Independence,  Kansas  had  to  close  down  as  a  result  of 
the  freeze  order. 

In  order  to  learn  who  had  jurisdiction  in  that  type  of 
case.  May  telephoned  Gen.  Porter,  Chief  of  CWS.  Porter 
told  him  that  the  “freeze”  order  was  in  the  hands  of  Under 
Secretary  of  War  Patterson.  Porter  on  May’s  request,  said 
he  would  have  the  officer  in  the  Under  Secretary’s  office 
who  handled  this  matter  call  May  (Tr.  13:  1647-164S). 

He  suggested  that  the  Erie  representatives  should  dis¬ 
cuss  the  matter  with  Patterson.  Thev  told  May  that  Dr. 
Garsson  and  Gellman  would  appreciate  an  appointment 
with  Patterson. 

May  telephoned  Patterson  and  said  that  Dr.  Garsson 
and  Gellman,  of  Erie,  desired  an  appointment  to  see  him. 
He  turned  to  Freeman  and  Dr.  Garsson  and  told  them  Pat¬ 
terson  was  coming  over  to  the  Capitol  and  would  stop  in 
for  a  moment.  When  Patterson  arrived,  they  told  him  of 
their  attempts  to  find  someone  having  jurisdiction  and  of 
the  effect  of  the  order  on  Erie,  which  had  made  the  best 
record  in  the  nation  in  the  production  of  4.2"  shells.  They 
told  Patterson  that  the  freeze  was  interfering  with  recon¬ 
version  to  civilian  production  and  that  they  thought  the 
order  was  unjust  (Tr.  16:  2020-2021).  Patterson  said  that 
the  matter  was  being  handled  by  Col.  Hirsch.  Dr.  Garsson 
told  him  he  had  already  contacted  Col.  Hirsch ’s  office  and 
had  been  advised  it  had  no  jurisdiction.  Patterson  said  to 
tell  Col.  Hirsch  that  he  had  suggested  making  the  call. 


35 


The  next  morning,  September  13,  1945,  Dr.  Garsson 
telephoned  Col.  Hirsch.  In  a  long  telephone  conversation, 
Dr.  Garsson  related  efforts  to  find  someone  who  had  juris¬ 
diction.  He  said  he  and  Gellman  would  like  to  discuss  the 
matter  with  him.  Dr.  Garsson  told  Col.  Hirsch  that  he 
wanted  no  extraordinary  procedure  but  that  someone  must 
have  jurisdiction.  A  complete  transcript  of  this  telephone 
conversation  as  recorded  by  the  Government  is  in  the  rec¬ 
ord  (Tr.  33:  4338-4357).  Col.  Hirsch  said  he  had  no  juris¬ 
diction,  but  he  would  arrange  an  appointment  with  Knut¬ 
son,  Renegotiation  Division. 

Gellman  and  Dr.  Garsson  conferred  with  Knutson  on 
September  14, 1945,  at  the  suggestion  of  Col.  Hirsch.  Knut¬ 
son  said  he  had  no  jurisdiction,  but  would  try  to  get  the 
matter  referred  to  him  for  renegotiation  and  arrange  a  new 
appointment  for  that  purpose,  but  stated  that  even  with 
such  appointment  he  would  have  no  jurisdiction  over  the 
freeze  order  (Tr.  33:  4359-4362). 

This  information  was  reported  to  May,  who  thereupon 
telephoned  Gen.  Royall,  Assistant  to  Patterson,  and  said 
he  understood  that  Patterson  had  referred  the  matter  to 
Royall  for  advice.  Royall  said  the  matter  was  in  the  hands 
of  CWS.  He  admitted  that  there  was  a  legal  question  in¬ 
volved. 

Gen.  Royall  testified  that  May  telephoned  him  on  two 
other  occasions  about  this  order  a  few  days  after  this  con¬ 
versation.  During  the  second  conversation,  May  said  that 
he  thought  it  was  unjust  to  Erie  to  hold  up  their  funds  and 
delay  determination  of  the  amount  due  it.  Royall  said  any 
Erie  representatives  would  be  given  an  immediate  oppor¬ 
tunity  to  confer  with  the  Renegotiation  office,  if  they  so 
desired.  May  said  he  would  have  them  contact  Col.  Hirsch, 
then  Chief  of  the  Renegotiation  Division,  at  once  (Tr.  15: 
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198S-19S9).  A  day  or  two  later  May  telephoned  Royall 
again  and  thev  discussed  the  amount  which  should  be  with- 
held  to  protect  the  Government’s  interests  (Tr.  15:  1989- 
1990). 

Freeman,  Gellman  and  Dr.  Garsson  thereupon  returned 
to  CIVS,  and  were  told  by  Gen.  Ditto  that  the  freeze  order 
was  due  to  a  Congressional  Committee  investigation. 
About  September  22,  1945,  Freeman  and  Dr.  Garsson  re¬ 
turned  to  May’s  office  and  inquired  whether  his  committee 
was  investigating  this  matter.  May  said  no,  but  that  it 
was  the  Senate  Committee  Investigating  National  Defense 
Program  (Meade  Committee).  May  said  he  was  going  to 
the  Senate  Office  Building  to  see  a  Senator  on  business  and 
would  introduce  Dr.  Garsson  to  Senator  James  A.  Meade, 
Chairman  of  that  Committee.  After  being  introduced  to 
Dr.  Garsson  by  May,  Senator  Meade  stated  he  had  no 
knowledge  of  a  pending  investigation  of  Erie’s  activities 
aiid  sent  Dr.  Garsson  to  discuss  the  matter  with  Mr.  Mead- 
er,  Counsel  for  the  Senate  Committee  (Tr.  39:  5871-5874). 

Finallv,  an  agreement  was  reached  wherebv  the  War 
Department  was  to  withhold  $800,000,  instead  of  $1,000,000 
of  Erie’s  funds.  However,  $1,200,000  is  the  amount  being 
withheld  to  this  date  (Tr.  33:  4371).  Although  CWS  started 
the  determination  of  Erie’s  termination  claim  in  Septem¬ 
ber  1945,  when  the  freeze  order  was  entered,  and  although 
a  normal  audit  would  have  taken  ten  days,  the  audit  took 
approximately  six  months.  GAO  auditors  worked  on  Erie’s 
book  for  three  months  during  that  period.  Eric  protested 
to  CWS  about  this  delay  in  their  termination  claim  (Tr. 
33:  4372-4374). 

Gen.  Waitt,  Chief  of  CWS,  testified  that  May  tele¬ 
phoned  him  around  February  of  1946  and  complained  that 
Erie  and  Batavia  were  being  treated  unfairly.  May  stated 
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that  these  contractors  had  a  good  production  record  and 
should  be  treated  fairly  in  the  termination  of  their  claims 
(Tr.  17:  2192). 

About  March  8,  1946,  Gen.  Waitt  made  a  routine  trip 
to  Chicago  and  discussed,  among  other  matters,  the  con¬ 
tract  termination  claims  of  Erie  and  Batavia.  A  conference 
was  arranged  for  that  afternoon  at  Erie’s  offices  in  Chi¬ 
cago.  Present  were  Gellman,  Glick,  Dr.  Garsson  and  L. 
Rimer,  representing  Erie,  and  Gen.  Waitt,  Major  Bonnet 
and  other  officers,  representing  the  Renegotiation  Division 
and  Chicago  CWS.  Dr.  Garsson  protested  that  in  view  of 
Erie’s  outstanding  production  record  during  the  war,  it 
was  not  fair  that  it  was  the  only  company  in  the  country 
receiving  such  treatment  (Tr.  33  :  4401).  Toward  the  end 
of  the  conference,  as  Gen.  Waitt  was  readv  to  leave  the 
office,  Dr.  Garsson  was  called  to  the  telephone.  May  had 
telephoned  him  with  reference  to  the  suit  of  Cumberland 
Lumber  Company  against  A.  C.  Brown  (Tr.  33:  4397).  Dr. 
Garsson  mentioned  that  he  had  been  attending  a  conference 
with  Gen.  Waitt  and  others  in  the  office  when  he  was  called 
to  the  telephone.  Upon  inquiry  by  May,  Dr.  Garsson  told 
him  that  lie  and  Gellman  had  complained  about  unfair 
treatment  received  bv  Erie.  He  told  Mav  that  everything 
seemed  near  a  satisfactory  conclusion.  Mav  asked  to  sav 
hello  to  Gen.  Waitt.  Dr.  Garsson  thereupon  called  Gen. 
Waitt  to  the  telephone  and  did  not  listen  to  the  conversa¬ 
tion,  assuming  it  was  personal  (Tr.  33:  4399).  Gen.  Waitt 
testified  May  told  him  he  was  not  satisfied  that  the  com¬ 
pany  was  being  fairly  treated  and  asked  Gen.  Waitt  to  make 
a  report  to  him  on  his  return  to  Washington  (Tr.  17 :  2198). 
However,  on  his  return  to  Washington,  May  informed 
Waitt  he  was  not  interested  in  the  matter.  Waitt  neither 
went  to  see  May  nor  did  he  make  any  report  to  him  (Tr. 
17:  2199-2200;  2204). 


38 


Lumber  Shortage 

Introductory:  Throughout  the  War,  the  lumber  short¬ 
age  was  critical.  Erie  and  Batavia  felt  this  shortage  par¬ 
ticularly,  since  they  required  a  continuous  supply  of  enor¬ 
mous  quantities  of  lumber  in  the  manufacture  of  shell 
boxes,  tent  poles,  wood  pipe  and  other  items  they  had  con¬ 
tracted  to  produce  for  the  Government.  The  WPB,  at  all 
times,  was  cognizant  of  this  shortage  (Def.  Ex.  274). 

Search  for  Sources  of  Supply:  As  the  result  of  this 
shortage,  Erie  and  Batavia  searched  throughout  the  coun¬ 
try  for  every  possible  source  of  lumber  supply  (Tr.  28: 
3662-3665;  Tr.  41 :  6006).  Batavia  engaged  one  F.  Adams, 
a  Chicago  lumber  broker  to  “scout”  the  West  Coast  for 
sources  of  supply  (Tr.  38:  5626-5628;  Def.  Exs.  276  and 
276a).  On  May  18,  1943,  Erie  wrote  to  the  War  Depart¬ 
ment  relative  to  difficulties  it  was  encountering  in  secur¬ 
ing  lumber  (Def.  Ex.  277). 

Discovery  of  Lumber  in  Kentucky:  In  April,  1943, 
Freeman  was  making  a  search  for  sources  of  lumber,  and 
having  been  informed  that  lumber  was  available  in  Ken¬ 
tucky,  he  contacted  May,  in  his  office  in  Washington,  and 
inquired  whether  there  was  lumber  in  his  home  State.  May 
first  suggested  the  name  of  a  certain  firm  in  Kentucky,  but 
later  informed  Freeman  that  there  was  a  large  tract  of 
well-timbered  mountain  land  in  Letcher  County,  Kentucky, 
available  for  purchase;  also  that  he  intended  to  return  to 
Kentucky  shortly  and  would  ascertain  if  this  tract  could 
be  acquired  (Tr.  19:  2444-2445).  Dr.  Garsson,  on  being  ad¬ 
vised  of  this  source,  told  Freeman  that  these  corporations 
would  be  interested  in  buying  the  tract  as  a  backlog  for 
civilian  production  and  possibly  as  a  source  of  lumber  for 
current  war  contracts.  Dr.  Garsson  said  he  would  be  in¬ 
terested  in  buying  on  two  conditions:  (1)  that  a  mill  could 
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be  purchased  and  (2)  if  someone  could  be  hired  to  super¬ 
vise  the  project  (Tr.  28:  3665-3666).  May,  thereafter,  took 
the  matter  up  with  one  L.  W.  Fields,  Sr.,  of  Whitesburg, 
Kentucky.  Fields  was  engaged  by  the  corporation  to  set  up 
a  mill  and  produce  lumber  on  this  tract. 

During  April,  1943,  Dr.  Garsson  contacted  Gellman, 
President  of  both  Erie  and  Batavia,  to  interest  him  on 
behalf  of  those  two  firms.  Gellman  was  not  interested  in 
having  either  firm  do  so,  but  he  did  agree  to  lend  money  to 
the  Garssons  to  enable  them  to  acquire  the  tract  for  a  pro¬ 
posed  corporation  (Tr.  28:  3667-3670). 

Acquisition  of  Lumber  Tract  by  Cumberland  Lumber 
Co.:  Harrv  M.  Kurtz  was  Secretarv-Treasurer  of  the  Min- 
eral  Development  Company,  Philadelphia,  Pennsylvania, 
owner  of  the  tract,  and  negotiations  for  the  purchase  were 
carried  on  by  him  and  Dr.  Garsson.  Dr.  Garsson  made 
three  trips  to  Philadelphia  in  the  course  of  these  negotia¬ 
tions,  and  on  one  of  these  trips  he  was  accompanied  by  May 
who  introduced  him  to  Mr.  Kurtz.  Mr.  Kurtz  testified  that 
his  firm  gave  an  option  dated  May  8,  1943  to  May  to  pur¬ 
chase  this  tract  (Ex.  82,  Tr.  14:1871),  and  May  mailed  a 
cashier’s  check  for  $1,000  on  the  same  date  as  hand  money 
on  the  option.  This  check  was  drawn  on  the  account  of 
Raynes  Realty  Corporation,  Bronx,  New  York,  and  repre¬ 
sented  part  of  the  proceeds  of  a  check  for  $7500  for  salary, 
dated  April  27,  1943,  from  Erie  to  Murray  W.  Garsson, 
which  he  had  endorsed  and  given  to  J.  Raynes  (Ex.  162, 
Tr.  14:  1857-1858). 

It  was  understood  by  Dr.  Garsson  and  May  that  the 
tract  was  to  be  acquired  in  the  name  of  a  corporation  to  be 
organized  and  owned  by  Dr.  Garsson  (Tr.  28:  3681),  and 
the  option  was  later  assigned  to  Cumberland  Lumber  Com¬ 
pany.  The  correspondence  between  Kurtz  and  Dr.  Garsson 
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shows  that  the  owner  dealt  with  Dr.  Garsson  as  the  Presi¬ 
dent  of  ( 'nmherlaml  and  the  actual  purchaser  (Def.  Exs. 
.">4,  55,  50,  57,  04,  68). 

In  aecordance  with  (iarsson's  instructions.  Mineral  De¬ 
velopment  executed  the  Deed  .July  30,  1943,  directly  to 
rmnlierland  Lumber  Company,  the  purchaser  (Def.  Ex. 
Id),  by  which  Cumberland  acquired  2104.44  acres  for  a  total 
consideration  of  $21,044.40.  The  $1,000.00  hand  money 
transmitted  by  May  for  Murray  Garsson  was  credited  to 
Cumberland  on  the  transaction  and  $10,044.40  by  cashier’s 
check  forwarded  by  Dr.  Garsson  (Ex.  19),  leaving  a  balance 
of  $10,000  due  on  the  purchase  price.  By  authority  of  the 
Board  of  Directors,  Dr.  Garsson  executed,  on  behalf  of 
Cumberland,  four  promissory  notes  payable  to  Mineral,  in 
gmV  mrrntffk:  installments  of  $2500  each  (Def.  Exs.  16,  59, 
60,  61)  which  were  executed  “Cumberland  Lumber  Com¬ 
pany  by  Henry  M.  Garsson,  President”.  On  Dr.  Garsson ’s 
instructions,  Kurtz  forwarded  the  Deed  to  Murrav  Gars- 
son  at  Washington  (Ex.  54,  Tr.  28:  3684,  3702),  who  left  it 
at  May’s  office  for  recording  in  Kentucky.  May  caused 
the  Deed  to  be  recorded  there  by  L.  W.  Fields,  Sr.  (Tr. 
19:2465). 

Incorporation  and  Organization  of  Cumberland  Lum¬ 
ber  Company:  Cumberland  Lumber  Company  was  incorpo¬ 
rated  on  June  15, 1943,  under  the  laws  of  Delaware,  through 
the  Corporation  Trust  Company,  Washington,  D.  C.  The 
matter  was  handled  by  one  Albert  Levin,  a  local  attorney, 
who  had  been  retained  by  Freeman  on  Dr.  Garsson’s  in¬ 
structions  (Tr.  28:  3705).  At  the  meeting  of  the  incorporat¬ 
ors  June  15,  1943,  Murray  Garsson,  Freeman  and  Levin 
were  elected  directors  (Def.  Ex.  261).  The  stock  certificate 
book  and  minute  book  were  delivered  to  Levin.  All  the 
Class  “A”  and  Class  “B”  stock  were  made  out  in  the 
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name  of  Henry  M.  Garsson  (Del*.  Ex.  262,  Tr.  28:  3716- 
3722). 

May  was  neither  a  stockholder,  director  nor  officer  of 
Cumberland  (Tr.  2S;  3722).  Being  a  resident  of  Kentucky 
he  was  named  a>  Process  Agent  for  Cumberland  in  that 
State  (Kx.  1 7* >) .  Over  defendants'  objection,  Exhibits  87 
and  SS,  being  letters  written  to  Mav  bv  Milton  10.  Hartley, 
Vice  President  of  Corporation  Trust  Company,  were  ad¬ 
mitted  in  evidence  (Tr.  !>:  1097.  1099).  These  letters  re¬ 
quested  payment  by  May  of  certain  service  fees  due  and 
stated  that  the  writer  understood  from  Levin  that  May 
was  the  only  person  interested  in  maintaining  the  life  of 
the  corporation.  May’s  interest  was  solely  that  of  process 
agent  for  the  corporation. 


Advances  by  Garssons  and  by  Erie  and  Batavia  to 
Cumberland:  Certain  amounts  were  advanced  by  Erie  to 
the  Garssons  so  as  to  he  available  for  use  by  Cumberland 
and  certain  other  amounts  were  advanced  by  Erie  and  Ba¬ 
tavia  directly  to  Cumberland.  These  advances  were  regu¬ 
lar  and  in  the  due  course  of  the  firms’  business,  and  were 
made  in  connection  with  purchase  orders  given  by  Erie 
and  Batavia.  Arthur,  Batavia’s  production  manager,  Wee- 
man,  Erie’s  director  of  purchases,  Glick,  Assistant  Director 
of  Erie,  and  Dr.  Garsson,  testified  that  advances  were  made 
from  time  to  time  to  companies  for  goods  which  were  then 
non-existent  and  to  be  delivered  in  the  future,  among  them 
California  Redwood  Co.  for  lumber  and  Bethlehem  Steel 
Co.  for  steel  (Tr.  27:  3609).  In  addition,  advances  were 
made  in  the  sum  of  $23,500  to  Temprite  Products  Com¬ 
pany,  and  to  Guardian  Electric  Company  in  the  sum  of 
$12,000  for  materials  which  were  never  delivered  (Tr.  27: 
3605-3606).  Glick  testified  that  advances  were  made  by  Erie 
to  associated  companies,  including  Batavia.  Defense  also 
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sought  to  show  that  the  Government  had  made  similar  ad¬ 
vances  to  Erie  and  Batavia  for  materials  to  be  delivered 
in  the  future  (Tr.  27:  3601).  l)r.  Garsson  testified  that  he 
promised  both  Erie  and  Batavia  that  the  monies  advanced 
by  each  corporation  to  Cumberland  would  be  repaid  either 
in  the  form  of  lumber  or  in  cash.  This  testimony  was  con¬ 
firmed  by  both  Gellman  and  Glick  (Tr.  39:  5865). 

Erie  Advances:  On  June  7,  1943,  l)r.  Garsson  and  Mur¬ 
ray  Garsson  each  borrowed  $5,000  from  Erie,  which  checks 
(Exs.  1  and  2)  were  deposited  in  their  individual  accounts. 
These  loans  were  to  be  available  for  use  by  Cumberland. 
As  Mav  was  acting  for  the  Garssons  in  the  Cumberland 
matter,  Murray  Garsson  later,  on  August  22,  1944,  gave  a 
check  dated  August  18,  1944,  payable  to  himself  (Exhibit 
5),  in  the  amount  of  $5,000,  to  Freeman  to  deliver  to  May 
as  agent  of  Cumberland  Lumber  Company  for  the  purpose 
of  paying  Cumberland  obligations,  in  Washington.  Of  this 
check,  May  deposited  $4,000  in  his  personal  account  and 
gave  to  Freeman  $1,000  in  cash,  to  return  to  Murray  Gars¬ 
son.  May  used  the  balance  of  $3,906  to  pay  a  land  note  for 
Cumberland  and  also  to  pay  Levin  for  legal  services  in 
connection  with  the  Cumberland  Company  (Tr.  21:  2682- 
2685). 

Miss  H.  Pritchard,  Levin’s  former  secretary,  and  C.  G. 
Haynes,  FBI  agent,  testified  that  Levin’s  note  book  of  fees 
as  compared  with  his  income  tax  receipt,  did  not  show  the 
receipt  of  $1,300  from  Cumberland  or  anyone  else  during 
that  period  in  1944  (Ex.  187,  Tr.  43:  6217-6231).  Miss 
Pritchard  admitted  that  she  had  nothing  to  do  with  keeping 
Levin’s  books  and  further  admitted  that  Mrs.  Levin  had 
acquired  a  mink  coat  about  that  time  (Tr.  43:  6224). 

On  July  8,  1943,  Erie  delivered  its  check  to  Murray 
Garsson  for  $10,000  (Ex.  3)  which  was  converted  into  a 
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cashier’s  check  (Ex.  17)  and  deposited  in  the  Cumberland 
Lumber  Company  account  at  Prestonsburg,  Kentucky  (Ex. 
27)  and  used  for  construction  and  operating  expenses.  On 
July  31,  1943,  Erie  gave  its  check  for  $10,000  to  Dr.  Gars- 
son  (Ex.  4)  which  he  converted  into  a  cashier’s  check  for 
$10,044.40  (Ex.  19)  and  mailed  to  Mineral  Development 
Company  as  initial  payment  on  Cumberland  tract  (Def. 
Ex.  55,  Tr.  21:  3700-3701).  The  Garssons  delivered  their 
individual  notes,  dated  July  31,  1943,  for  $10,000  each,  to 
Erie  to  cover  these  loans  (Def.  Exs.  24,  25). 

The  $30,000  thus  advanced  by  Erie  to  the  Garssons  for 
this  purpose  was  carried  until  November,  1943,  on  Erie’s 
books  as  loans  to  them  individually  (Tr.  8:  820,  866-871). 
On  October  29,  1943,  Erie  issued  its  purchase  order  No. 
7117  to  Cumberland  for  a  total  of  approximately  700,000 
bd.  feet  of  box  lumber  (Exhibit  103,  Tr.  7:  S24-S25).  (This 
purchase  order  has  the  same  number  as  one  given  to  Fos- 
toria  Screw  Company,  Fostoria,  Ohio,  which  is  Exhibit 
104.)  At  this  time  the  loans  were  charged  to  “advances 
on  materials”,  due  from  Cumberland  in  accordance  with 
the  purchase  order,  and  on  the  bottom  of  the  purchase  or¬ 
der  the  notation  appears  “The  $30,000  advanced  originally 
as  a  loan  should  be  considered  as  an  advance  on  the  pur¬ 
chase  of  this  lumber.” 

Neither  H.  Garsson  nor  Murray  Garsson  ever  had  any 
jurisdiction  over  the  books  of  Erie,  which  were  handled 
solely  by  Glick  under  the  direction  of  Gellman. 

Glick  testified  that  about  November  14,  1944,  that  he 
received  three  Cumberland  Company  invoices  dated  Oc¬ 
tober  11,  October  23,  and  November  2,  1944,  issued  to  Erie, 
showing  lumber  stored  and  milled  at  Whitesburg,  Ken¬ 
tucky,  pending  shipping  instructions,  in  the  amounts  of 
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$12,355.63,  $1,436.45  and  $8,364.39,  or  a  total  of  $33,156.47, 
for  shipment  of  Southern  Yellow  Pine  Box  Lumber  (Ex¬ 
hibits  105,  106,  and  107).  About  that  time  May  had  ad¬ 
vised  Dr.  Garsson  that  additional  funds  were  required  for 
the  operation  of  Cumberland  and  to  pay  a  land  note  of 
Cumberland  (Tr.  29:  3784).  After  discussing  the  matter 
with  Gcllman,  Dr.  Garsson  was  authorized  to  submit  in¬ 
voices  for  the  difference  between  the  lumber  ordered  and 
the  $30,000  advanced  to  date  (Tr.  39:  5837-5838).  Glick 
suggested  to  Dr.  Garsson  that  Cumberland  give  invoices  to 
Erie  as  he  did  not  wish  to  continue  to  carry  the  $30,000  as 
“advances”  as  he  had  done  for  over  a  year. 

In  November,  1944,  Glick  telephoned  Dr.  Garsson  that 
lie  had  received  the  invoices  and  that  the  amount  due  was 
$3,156.47,  and  that  an  advance  be  made  for  that  sum  in  the 
same  manner  as  advances  were  made  to  other  companies. 
With  Gellman’s  approval,  a  check  was  executed  by  Erie, 
November  IS,  1944,  for  $3,156.47,  payable  to  Cumberland 
Lumber  Company,  and  delivered  to  Dr.  Garsson  (Exhibit 
6).  Glick  admitted  that  the  matter  was  discussed  witli  both 
Gellman  and  himself  before  Erie  advanced  Cumberland 
$3,156.47  (Tr.  39:  5837).  No  shipping  instructions  were  is¬ 
sued  by  Erie  to  Cumberland,  and  this  matter  was  left  to 
Batavia,  which  was  the  proposed  user  of  the  lumber ;  hence, 
no  lumber  was  ever  received  by  Erie  (-Tr.  7 :  835). 

In  April,  1946,  Erie  received  $23,000  from  Cumberland, 
which  was  approximately  the  amount  which  Erie  had  ad¬ 
vanced  directly  to  Cumberland,  leaving  a  balance  due  of 
$10,156.47,  which  item  was  transferred  as  an  account  re¬ 
ceivable  due  from  Henry  Garsson  for  which  Erie  holds  his 
note  for  $10,000  (Def.  Ex.  24)  this  being  the  amount  that 
had  been  advanced  to  Henrv  Garsson  and  Murrav  Garsson 
previously  in  the  form  of  two  $5000  checks. 
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There  was  some  testimony  relative  to  the  place  where 
and  the  typewriter  upon  which  the  invoices  for  Cumber¬ 
land  were  prepared,  but  as  Dr.  Garsson  was  the  sole  stock¬ 
holder  of  Cumberland  at  the  dates  the  invoices  were  issued, 
the  party  by  whom  and  the  places  where  they  were  typed 
were  both  immaterial.  The  Government  introduced  a  great 
deal  of  testimony  to  prove  that  the  invoices  were  typed  in 
Dr.  Garsson’s  Chicago  office,  thereby  supporting  his  con¬ 
tention  that  he  was  the  owner  of  Cumberland  Lumber 
Company. 

Batavia  Advances:  Batavia  likewise  made  advances 
to  Cumberland  on  account  of  purchases  of  lumber,  all  of 
which  was  regular  and  in  due  course  of  business  (Def.  Exs. 
39,  40  and  41;  Tr.  29:  3830-3832).  On  January  27,  1944, 
Batavia  advanced  $5,000  to  Cumberland  by  its  check  of 
said  date  (Ex.  S).  On  February  5,  1944  Batavia  sent  Cum¬ 
berland  its  purchase  order  Z-417  (Exs.  109-110).  Copies 
of  this  order  were  forwarded  in  the  regular  course  of  bus¬ 
iness  to  the  CWS  as  required  by  WD’s  regulation  (Exs.  Ill 
and  112). 

A.  J.  May,  Jr.,  son  of  May,  and  a  resident  of  Kentucky, 
had  been  in  charge  of  the  lumber  project  there  up  to  June 
5,  1944,  when  he  died  suddenly.  Having  learned  that  pay¬ 
roll  and  other  expenses  due  in  connection  with  Cumberland 
had  not  been  paid,  May,  having  secured  authority  from 
Batavia,  issued  a  draft  on  Batavia,  June  5,  1944,  in  the  sum 
of  $1,500  (Ex.  11,  Tr.  23:  3029-3030).  This  draft  was  ap¬ 
proved  by  Dr.  Garsson  and  Batavia’s  check  (Ex.  8)  given 
to  Batavia’s  bank  in  payment  thereof.  This  $1,500  was 
used  to  pay  delinquent  payrolls  and  outstanding  obligations 
of  the  Lumber  Company  as  indicated  (Tr.  37:  5541  et  seq; 
38:5572  et  seq.). 

Thereafter,  Batavia  made  further  advances  to  Cum¬ 
berland:  On  July  3,  1944,  $2,500  (Exhibit  12);  March  9, 
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1945,  $1,850  (Exhibit  14) ;  and  July  12,  1945,  $4,627.60  (Ex¬ 
hibit  15)  or  a  total  of  $15,477.60. 

Weeman,  director  of  purchases  at  Batavia,  on  Dr. 
Garsson’s  instructions,  authorized  presentation  of  the  pur¬ 
chase  order  to  Cumberland  for  lumber,  all  in  the  regular 
course  of  business  (Exhibit  109,  Tr.  g:  1046).  Fowler,  an 
expediter  in  the  Batavia  purchasing  department  from 
April,  1944  to  September  30, 1945,  testified  that  he  had  been 
given  this  purchase  order  for  investigation;  that  he  made 
efforts  by  letter,  telegram  and  telephone  to  contact  the 
company,  but  was  unsuccessful.  Three  months  later  the 
same  matter  was  brought  to  his  attention.  He  discussed  it 
with  Glazier,  General  Manager,  who  said  he  would  investi¬ 
gate  himself.  Glazier  returned  the  file  to  Fowler  and  told 
Fowler  to  put  it  back  in  the  records  (Tr.  9:  1068-1079). 
Glazier  stated  he  inquired  of  Dr.  Garsson  and  was  told  that 
the  latter  would  personally  expedite  it.  Neither  Glazier 
nor  Fowler  followed  up  the  matter. 

An  employee  of  Batavia  testified  that  advances  made 
by  Batavia  to  Cumberland  before  April  30,  1945,  were  $10,- 
850.00  and  that  he  had  received  Cumberland's  invoice  to 
Batavia  for  lumber  (Ex.  108;  Tr.  8:  935,  943).  This  wit¬ 
ness,  O’Connor,  also  testified  that  he  was  called  back  from 
Centerville,  Iowa  sometime  after  November  1,  1945,  at 
the  time  the  Meade  Committee  was  investigating  Batavia’s 
books,  and  asked  by  Dr.  Garsson  in  the  presence  of  Glazier 
and  one  Newfeld,  to  prepare  an  inventory  sheet,  to  indicate 
lumber  in  transit  in  the  inventory  as  of  April  30, 1945.  The 
inventory  (Ex.  111a)  showed  that  “inventory  of  lumber  on 
shell  box  at  Cumberland  Lumber  Company  on  cancelled 
order — $10,850.00”.  He  admitted  that  the  books  were  not 
altered  in  any  way  to  increase  the  inventory  (Tr.  942).  Dr. 
Garsson  denied  O’Connor’s  testimony  that  there  was  any 
relationship  between  the  Meade  Committee  investigations 
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and  the  execution  of  this  inventory  sheet,  and  testified  that 
the  procedure  followed  was  exactly  the  procedure  followed 
in  the  Erie  books  as  set  up  the  year  before  by  Glick,  regard¬ 
ing  this  inventory  (Tr.  29:  3861). 

Later,  after  the  sale  of  the  Cumberland  property  to 
A.  C.  Brown,  Batavia  received  two  checks  from  Cumberland 
in  the  total  amount  of  $15,477.60 :  one  dated  April  17,  1946, 
for  $10,850,  and  the  other  of  the  same  date  for  $4,627.60 
(Def.  Exs.  42  and  43,  Tr.  3613).  These  checks  constitute 
repayment  in  full  for  all  monies  advanced  by  Batavia  to 
Cumberland,  no  lumber  having  been  received  from  Cumber¬ 
land.  Operations  of  Cumberland  Lumber  Company:  May 
voluntarily  assisted  in  the  operations  of  Cumberland  Lum¬ 
ber  Company  because  he  wanted  to  aid  the  war  effort  and 
because  the  owners  were  unfamiliar  with  both  the  business 
and  the  district  where  the  project  was  located  (Tr.  19: 
2473-2474.)  During  his  supervision  of  the  activities  of  Cum¬ 
berland,  various  men  were  in  charge  of  the  actual  opera¬ 
tions. 

L.  W.  Fields,  Sr.  was  in  charge  from  the  date  of  the 
acquisition  until  March  15,  1944,  when  he  was  discharged 
by  May  at  Dr.  Garsson’s  instructions  because  he  did  not 
properly  conduct  the  operations.  Fields’  testimony  that 
he  was  a  co-owner  with  May  of  the  Cumberland  project 
was  disputed.  Letters  exchanged  between  and 

May,  wherein  May  made  certain  statements  inferring  that 
he  was  the  owner  of  the  property  (Exs.  36,  37,  38,  40-60) 
were  written  without  the  knowledge  or  authorization  of  Dr. 
Garsson. 

After  Fields  was  discharged  because  of  his  failure  to 
produce  any  lumber,  supervision  was  assumed  by  May’s 
son,  A.  J.  May,  Jr.  On  the  latter’s  death,  about  June  5, 
1944,  the  operations  were  carried  on  by  May’s  nephew, 
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A.  J.  May  (Little  Jack).  Operations  were  discontinued 
in  December  of  1944.  Some  lumber  was  sold  during  the 
period  when  May’s  son  and  his  nephew  were  in  charge  of 
the  job,  principally  to  George  Franklin  and  Company, 
lumber  dealers  of  Huntington,  West  Virginia  (Tr.  G:  650 
et  seq.). 

Operations  were  resumed  about  May,  1945,  when  A.  C. 
Brown,  of  Whitesburg,  Kentucky  was  employed  to  conduct 
the  operations.  Brown  testified  that  about  April  1,  1945 
he  had  made  arrangements  with  May  to  purchase  the  lum¬ 
ber  tract  and  sawmill  for  $32,500  (Tr.  G:  G5S). 

On  May  25,  1945,  May  wrote  Brown  that  his  “associ¬ 
ates”  were  large  users  of  lumber,  were  not  interested  in 
selling  the  project  and  demanded  an  accounting  (Ex.  64). 
May  in  his  testimony  explained  that  the  word  “associates” 
should  really  have  read  his  “principals”  (Tr.  19:  2518). 
There  was  some  difficulty  about  the  matter,  but  Brown 
continued  in  charge  of  the  operation  and  continued  to  sell 
lumber.  In  November,  1945,  Brown  was  again  asked  for 
an  accounting,  and  May  sent  a  Mr.  Allen,  an  accountant, 
to  Whitesburg  in  behalf  of  Cumberland  Lumber  to  audit 
Brown’s  books.  Brown  refused  to  account  or  to  make  his 
books  available  to  accountants  (Tr.  22:  2S69-2873).  Due 
to  Brown’s  claims,  a  proposed  purchase  by  the  Pobst-Burns 
group  did  not  go  through  (Def.  Ex.  S5;  Tr.  19:  2384  et  seq.). 
In  furtherance  of  the  said  negotiations,  a  joint  meeting  of 
the  stockholders  and  Board  of  Directors  of  Cumberland 
was  held  in  Chicago  on  November  30, 1945,  which  authorized 
the  sale  of  the  property  to  the  Pobst-Burns  group  for  $50,- 
000.00  (Def.  Ex.  87).  This  resolution  showed  that  May 
had  no  interest  in  Cumberland  as  either  a  stockholder  or 
director. 

Brown  proceeded  to  sell  lumber  without  the  Company’s 
knowledge  and  deposited  the  funds  in  his  wife’s  bank  ac- 
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count.  Finally,  Cumberland  Lumber  Company  sued  Brown 
and  his  wife  in  the  United  States  District  Court  at  Pikes- 
ville,  Kentucky,  charging-  Brown  personally  with  having 
sold  the  lumber,  keeping  the  proceeds  and  not  accounting 
for  them.  A  preliminary  injunction  was  granted  (Def.  Ex. 
21,  Tr.  20:  2624).  This  Petition  was  signed  on  behalf  of 
Cumberland  Lumber  Company  by  Henry  M.  Garssen,  Pres¬ 
ident  (Tr.  787).  The  suit  was  settled  on  Brown’s  offer  to 
purchase  the  tract  for  $40,000.  A  deed  of  conveyance  from 
the  Cumberland  Lumber  Company  to  A.  C.  Brown,  dated 
April  2,  1946  was  executed  by  Henry  M.  Garsson,  as  Pres¬ 
ident,  and  Sherman  Travers,  as  Secretary  of  Cumberland 
Lumber  Company  (Tr.  7:  79.")). 

The  $40,000  received  in  this  matter  was  deposited  in 
the  account  of  Cumberland  Lumber  Company  at  the  La 
Salle  National  Bank,  Chicago,  Illinois,  and  was  disbursed 
by  checks  dated  April  17, 1946,  as  follows : 

Batavia  Metal  Products,  Inc.  $10,850.00  (Def.  Ex.  42) 
Batavia  Metal  Products,  Inc.  4,627.60  (Def.  Ex.  43) 
Erie  Basin  Metal  Products,  Inc.  23,000.00  (Def.  Ex.  266) 
J.  W.  Howard,  Attorney  750.00  (Def.  Ex.  265) 

There  is  still  a  balance  in  the  La  Salle  Bank  of  $872.40. 

An  impression  was  left  among  certain  persons  that 
May  was  the  owner  of  Cumberland  Lumber  Company.  Cer¬ 
tain  letters  were  written  by  May  to  Fields  (Exs.  36,  37,  38, 
40-60),  and  to  Brown  (Exs.  61-6G-),  and  others  which  in¬ 
ferred  that  May  was  the  owner.  There  is  evidence  that 
May  left  this  impression  in  order  to  obtain  the  cooperation 
of  the  residents  where  the  project  was  located,  and  to  obtain 
labor  to  work  on  the  tract,  as  he  realized  that  a  new  cor¬ 
poration,  particularly  one  owned  by  a  Jew,  would  have 
difficulty  in  obtaining  help  and  cooperation  (Tr.  20:  2556- 
2558).  Also,  he  was  anxious  to  foster  a  new  industry  in 
his  home  district,  and  not  only  to  promote  the  war  effort, 
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but  to  afford  employment  for  his  constituents  (Tr.  19 :  2473- 
2474).  The  statements  creating  this  impression  were  made 
without  the  knowledge  of  either  Dr.  Garsson  or  Murray 
Garsson. 

Advances  by  May  on  behalf  of  Cumberland  Lumber 
Company:  While  the  Government  in  its  case  in  chief  ad¬ 
duced  testimony  that  certain  checks  payable  to  Cumberland 
Lumber  Co.  had  been  deposited  to  May’s  account  at  the 
Prestonsburg  County  Bank,  the  certain  sums  (the  proceeds 
of  the  $1,500.00  sight  draft  drawn  on  Batavia  in  June,  1944, 
and  the  proceeds  of  the  $5,000.00  Brie  check  to  M.  Garsson 
in  August,  1944)  had  been  received  by  May — it  stopped 
there.  It  did  not  examine  the  history  of  the  relationship 
between  May  and  Cumberland  to  show  what  disbursements 
have  been  made  of  these  deposits.  The  records  show  that, 
from  time  to  time,  May  made  advances  in  behalf  of  Cum¬ 
berland  to  meet  the  payment  of  land  notes  and  miscel¬ 
laneous  corporate  expenses  as  they  became  due.  The  pro¬ 
ceeds  of  the  above  mentioned  items  were  used  not  only  to 
meet  current  obligations,  but  also  to  reimburse  May  for 
advances  which  he  had  made. 

Two  statements  showing  the  receipts  and  disburse¬ 
ments  bv  May  of  funds  belonging  to  Cumberland  Lumber 
Company,  the  deposit  of  proceeds  thereof  in  the  corporate 
account,  and  his  individual  account  in  the  Prestonsburg 
Bank,  as  well  as  advances  made  by  him  in  behalf  of  the 
corporation,  were  introduced  into  testimony  and  were  un¬ 
contradicted  (Def.  Exs.  114  and  202)  *.  In  September,  1946, 
during  the  height  of  the  Meade  Committee  investigations 

o  o  o 

and  after  the  inflammatory  publicity  of  the  Committee 

*  Def.  Ex.  202  is  printed  as  part  of  the  Appendix  to  the  Brief. 
It  shows  all  moneys  of  Cumberland  handled  personally  by  Mr.  May. 
There  is  no  evidence  of  a  single  penny  ever  having  been  given  to 
Mr.  May  for  himself  or  as  compensation  for  services. 
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hearings,  May,  while  confined  to  his  home  at  Prestonsbnrg, 
caused  to  be  prepared  a  Press  Release  with  a  statement  of 
account  attached  thereto,  showing-  the  receipts  and  dis¬ 
bursements  ot  monies  he  had  received  in  behalf  of  Cum¬ 
berland  (Ex.  172).  This  latter  statement,  which  did  not 
include  the  $5,000.00  check  from  Erie  to  M.  Garsson  in 
August,  1944,  or  the  $1,500.00  sight  draft  paid  by  Batavia 
in  June,  1944,  did  not  purport  to  be  full  and  complete.  The 
first  two  statements  (Del.  Exs.  114  and  202)  were  made 
after  a  thorough  examination  of  all  relative  records  and 
accounts.  It  was  shown  that  May  had  in  his  possession  at 
the  final  audit  of  the  account  the  sum  of  $490.60,  which  he 
is  still  holding-  as  a  reserve  for  possible  contingent  liabil¬ 
ities  arising  from  the  purchase  of  a  truck  and  from  the 
death  of  a  workman  (Tr.  19:  2716-2723). 

Relationship  between  dale  of  sale  of  Cumberland  and 
Meade  Committee  invent  iff  at  ions:  Xo  relationship  was 
shown  by  the  Government  between  the  Meade  Committee 
investigations  and  the  sale  of  the  Cumberland  propertv  to 
A.  C.  Brown  on  April  2,  1946.  Although  the  Congressional 
Committee  was  investigating  the  activities  of  Erie  and 
Batavia  as  early  as  April,  1945,  the  subject  of  Cumberland 
Lumber  Company  was  not  brought  up  until  April  25,  1946, 
when  Flanagan,  Meade  Committee  Investigator,  served  a 
subpoena  duces  tecum  upon  Dr.  Garsson  in  Chicago,  de¬ 
manding-production  of  Cumberland  records  (Tr.  30:  3898). 

Although  Meade  Committee  Investigators  were  present 
at  the  Batavia  Plant  as  early  as  March,  1945  (Tr.  29:  3806) 
Dr.  Garsson  made  no  efforts  to  dispose  of  the  Cumberland 
property.  In  May,  1945,  through  May,  he  advised  Brown 
that  Cumberland  was  not  desirous  of  selling  the  project 
because  the  persons  interested  therein  were  large  users 
of  lumber  (Ex.  64).  Even  after  the  Meade  Committee  had 
thus  started  its  investigation  of  Erie  and  Batavia  in  March, 
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1945,  Batavia  made  further  advances  to  Cumberland  in 
July,  1945  (Ex.  15).  Cumberland  was  linally  sold  because 
the  owners  found  that  the  need  for  lumber  was  not  as  great 
as  during  the  war  (Tr.  29:  3800-3S01).  As  early  as  August 

14,  1945,  Dr.  Garsson  requested  Mr.  Adams,  a  Chicago 
Lumber  broker,  to  make  a  survey  or  cruise  of  the  property 
for  the  purpose  of  placing  it  on  the  market  for  sale. 

The  record  shows  that  the  Meade  Committee  interests 
were  directed  towards  Erie  and  Batavia  in  connection  with 
the  termination  and  renegotiation  of  war  contracts.  In¬ 
vestigators  who  were  sent  to  the  plants  around'  November 

15,  1945,  asked  no  questions  about  Cumberland  (Tr.  29: 
380(3).  They  completed  their  work  about  January  15,  1946, 
and  informed  Dr.  Garsson  that  they  had  found  nothing 
wrong  with  the  claims  of  Erie  and  Batavia.  A  written  re- 
port  dated  January  24, 1946  which  they  made  of  their  exam¬ 
ination,  did  not  include  Cumberland  as  one  of  the  subjects 
of  the  investigation  (Tr.  30:  3893-3896). 

Although  the  Government  in  rebuttal  attempted 
through  witnesses  Connally  (Meade  Committee  Agent),  J. 
R.  Royer  (Internal  Revenue  Agent  at  Chicago),  A.  Eulen- 
burg  (Accountant  for  Erie  and  Batavia),  and  A.  B.  Gell- 
man  (President  of  Erie),  to  show  that  at  times  questions 
were  asked  Dr.  Garsson  relative  to  checks  issued  by  Erie 
to  Cumberland,  it  is  readily  seen  that  no  specific  investiga¬ 
tion  had  been  made  as  to  Cumberland  affairs  prior  to  April 
25,  1946.  Such  inquiries  as  had  been  made  about  Cumber¬ 
land  bv  Rover  and  Eulenburg  were  directed  to  the  relation- 
ship  between  Cumberland  and  Erie  and  Batavia  for  in¬ 
come  tax  purposes  (Tr.  39:  5804;  Tr.  39:  5769).  The  first 
specific  mention  of  Cumberland  was  made  after  the  closing 
of  the  sale  to  Brown  on  April  2,  1946.  Royer  testified  that 
he  had  been  examining  the  books  of  Erie  and  Batavia  con¬ 
tinually  from  early  1943  and  was  still  in  the  course  of  such 
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examination  at  tlie  time  of  his  testimony  at  this  trial  in 
1947  (Tr.  39:  5769-5780).  All  these  advances  to  Cumber¬ 
land  were  entered  in  the  books  during-  the  period  of  such 
examination.  No  effort  was  made  to  hide  the  name  of  the 
recipient  of  these  advances,  while  Royer,  as  representative 
of  the  Treasury  Department,  or  other  Government  auditors 
representing*  various  divisions  of  the  WD  were  examining 
the  books  from  1942  to  1947. 

Resume:  The  acquisition  of  the  Cumberland  Lumber 
Company  property,  the  organization  and  incorporation  of 
the  firm,  the  conduct  of  the  operations  of  the  project  and 
the  final  sale  of  the  property  to  Brown  were  shown,  by 
uncontradicted  evidence,  to  have  been  regular  and  in  the 
due  course  of  the  corporation’s  business. 

Miscellaneous  Testimony 

The  following  miscellaneous  items  of  testimony  were 
admitted  over  the  defendant’s  repeated  objections  as  to 
the  materiality,  relevancy  and  competency: 

Greenbrier  T ransaction: 

In  the  Fall  of  1940,  Freeman  and  Murray  Garsson  were 
advised  that  Congressman  May  and  one  Marshall  Martin 
were  interested  in  disposing  of  certain  real  estate  of  the 
Greenbrier  Corporation  and  salvaging  the  investments  of 
numerous  stockholders  and  $7500  advanced  to  the  Corpora¬ 
tion  by  May  and  Martin.  At  that  time,  Freeman  and  Gars¬ 
son  were  trying  to  obtain  strategic  materials  and  Green¬ 
brier  was  engaged  in  mining  manganese. 

To  assist  Freertian  and  Murray  Garsson  to  raise  cap¬ 
ital  to  acquire  and  develop  this  property,  May  executed 
certain  accommodation  promissory  notes  pursuant  to  a 
written  agreement  in  the  form  of  a  letter  dated  April  2, 
1941  (Def.  Ex.  82,  Tr.  18:  2366-2367)  in  the  total  amount  of 
$10,000.  One  note  was  for  $5,000  to  Elisher  Walker  and 
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two  for  $2500  each  to  Murray  Garsson  with  the  express 
understanding  that  on  or  before  maturity  the  notes  would 
be  paid  in  full.  Thereafter,  a  trust  agreement  was  executed 
between  Marshall  A.  Martin  and  First  Pan  American  Mer¬ 
cantile  Corporation,  under  which  the  stock  which  May  and 
Martin  had  received  under  their  arrangement  with  Free¬ 
man  and  Murray  Garsson  was  placed  in  trust  for  the  benefit 
of  all  stockholders  (Def.  Ex.  99,  Tr.  19:  2436-2440).  The 
said  two  $2500  notes  were  later  included  in  one  $5,000  note 
payable  to  Congressman  Charles  Buckley,  who  loaned  the 
money  to  May,  but  it  was  secured  by  May  for  the  accommo¬ 
dation  of  Murrav  Garsson  in  carrying  out  the  Greenbrier 
transaction.  The  $5,000  note  to  Buckley  was  renewed  from 
time  to  time  in  the  form  of  four  $1250  notes  payable  to 
Wiltur  Corporation  and  discounted  with  the  National 
Bronx  Bank,  New  York.  (For  history  of  Greenbrier  mat¬ 
ter,  see  May’s  testimony,  Tr.  IS:  2360-2375;  19:  2420-2442; 
and  Freeman’s  testimony,  Tr.  35:  5230-5244). 

On  June  4,  1942,  Murray  Garsson,  who  was  ill,  sent 
Freeman  to  the  Bank  with  a  check  dated  June  1,  1942,  for 
$10,000,  drawn  by  one  Dorn  to  Murray  Garsson ’s  order,  to 
pay  off  the  obligation  to  Buckley,  which  May  had  assumed, 
as  above-indicated,  for  the  accommodation  of  Freeman  and 
Murray  Garsson.  Freeman  paid  the  indebtedness  due 
under  the  notes  and  returned  the  notes  and  the  balance 
of  the  $10,000  check  to  Murray  Garsson  (Tr.  35:  5239-5240). 

On  June  11,  1942,  Murray  Garsson  sent  May  his  check 
on  the  Modern  Industrial  Bank,  New  York,  for  $2500,  pay¬ 
able  to  cash,  as  part  payment  of  his  overdue  indebtedness 
to  May  under  the  agreement  of  April  2,  1941  (Def.  Ex.  S3; 
Tr.  IS:  2375).  This  check  was  protested  (Exs.  156,  157, 
158)  and  as  Dr.  Garsson  owed  his  brother  Murray  Garsson 
a  sum  of  money,  $2500  was  transferred  from  Dr.  Garsson ’s 
account  at  the  Bank  of  Manhattan,  New  York,  June  15, 
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1942,  to  take  care  of  the  protested  check  (Exs.  159, 160;  Tr. 
33  :  4438-4440). 

Dr.  Garsson  never  participated  in  and  liad  no  knowl¬ 
edge  of  the  Greenbrier  transaction,  nor  was  he  even  ac¬ 
quainted  with  May  at  this  time  (Tr.  30:  3905).  The 
transaction  began  long  before  January  1,  1942,  the  date  of 
the  beginning  of  the  alleged  conspiracy,  and  there  was  no 
relation  between  this  transaction  and  the  charges  alleged 
in  the  Indictment,  nor  between  it  and  any  war  contract  of 
the  Goverment  with  Erie  or  Batavia. 

i 

Political  contributions  to  May  Campaign: 

At  the  conclusion  of  the  Government’s  case  and  after 
granting  Freeman’s  motion  for  judgment  of  acquittal,  the 
trial  Court  ruled  that  testimony  relative  to  the  alleged 
receipt  by  Freeman  of  two  $1,000  checks  as  political  contri¬ 
butions  to  May’s  campaign  was  inadmissible  as  against  the 
other  defendants  and  ordered  such  testimony  stricken  from 
the  record  (Tr.  IS:  2279-2280).  The  testimony  as  to  these 
two  checks  was  given  bv  E.  D.  Feldman  (Tr.  16:  2096-2109) 
and  Paul  Dickerson  (Tr.  16:  2114-2120)  both  employees  of 
the  Atlas  Carbon  Company,  Los  Angeles,  California.  How¬ 
ever,  the  Court  later  permitted  the  Government  to  cross- 
examine  Freeman  with  reference  to  these  alleged  contribu¬ 
tions  although  the  defense  had  sent  back  to  Kentucky  wit¬ 
nesses  who  would  have  proved  that  the  proceeds  of  these 
checks  were  used  in  the  political  campaign  and  did  not  be¬ 
come  May’s  personal  property  (Tr.  41:  6106-6110;  42: 
6133-6140). 

Rapp-Heath-R.  v.  May  Contract: 

Melvin  Rapp  of  New  York,  N.  Y.,  and  Francis  Miller 
a  Miami  attorney,  testified  with  reference  to  Congressman 
May’s  presence  at  a  meeting  in  Attorney  Miller’s  office  at 
Miami  in  the  early  part  of  1944,  during  which  contracts  be- 
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tween  Heath,  R.  V.  May  and  Rapp  were  discussed  (Rapp 
Tr.  1285-1310,  1316-1361;  F.  M.  Miller,  Tr.  3449-3485). 
Miller,  a  disinterested  witness,  contradicted  Rapp’s  testi¬ 
mony  and  stated  Congressman  May  was  not  present  at  any 
meeting  at  which  a  tent-pole  contract  between  Heath  and 
Batavia  was  discussed. 

R.  V.  May — Dade  Mill  and  Lumber  Company  Shell  Box 
sub-contract  with  Erie  Basin  Metal  Products,  Inc.: 

Over  defendants’  objection,  the  trial  Court  permitted 
the  Government  to  question  R.  V.  May  as  to  his  relation 
to  a  shell-box  sub-contract  given  in  1944  by  Erie  to  Dade 
Mill  and  Lumber  Company,  Miami,  Florida  (of  which  R.  V. 
May  was  a  partner)  (R.  V.  May,  Tr.  26:  3412-3447,  3491- 
3508;  Tr.  27 :  3527-3542).  This  contract  was  given  to  R.  V. 
Mav  in  New  York  Citv  about  Januarv  1  1944  bv  Gellman, 
Stone  and  the  Garssons  as  representatives  of  Erie,  which 
had  a  vital  need  for  shell  boxes.  After  first  considering 
abandoning  the  project,  R.  Y.  May  later  entered  into  a 
partnership  agreement  with  Ben  4cmm  (Dade  Mill  and 
Lumber  Company)  to  manufacture  these  shell  boxes  for 
Erie.  As  a  result  of  this  contract,  90,000  boxes  were  manu¬ 
factured.  R.  V.  May  entered  the  Navy  in  June  of  1944,  and 
Kolm  took  over  the  entire  contract  agreeing  to  pay  off  R. 
V.  May  $5,000  loan.A'!ia^>t&  lost  $1,200  in  the  transac¬ 
tion,  having  spent  this  sum  in  travelling  expenses  for  which 
he  was  not  repaid  by  R.  V.  May  (Tr.  27 :  5736). 

Military  Personnel  Matters: 

In  addition  to  certain  other  overt  acts  alleged  in  the 
indictment,  the  Government  adduced  testimony  that  Col. 
Hauck  assigned  by  the  general  staff  as  liaison  officer  at¬ 
tached  to  the  House  Military  Affairs  Committee  had  had 
fifteen  to  twenty  conferences  with  Freeman  and  Murray 
Ga^sson  over  a  period  of  four  years  involving  forty  to  for- 
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ty-five  matters — the  transfer  commission  assignment  of  mil¬ 
itary  personnel  and  deferments.  These  conferences  included 
alleged  requests  among  others  for  deferment  of  service  of 
“three  acrobats”  and  requests  pertaining  to  Freeman’s  son 
and  Murray  Garsson’s  son.  Hauck  admitted  that  neither 
Garsson  nor  Freeman  had  ever  asked  him  to  defer  anybody 
or  to  do  anything  that  was  unpatriotic  (Hauck  Tr.  13: 1690- 
1737;  14:  1748-1760).  Other  than  the  cases  of  Pfc.  A.  H. 
Freeman,  Capt.  Garsson  and  the  “three  acrobats”,  Col. 
Hauck  could  not  describe  the  matters  brought  to  his  at¬ 
tention. 

Gen.  J.  A.  Ulio,  Adjutant  General  of  the  Army,  (Ex. 
166,  Tr.  16:  2091;  17:  2161-2168)  and  Gen.  Miles  Reber, 
General  Staff  Corps  assigned  to  the  Legislative  and  Liaison 
Division  of  the  War  Department  (Tr.  14:  1761-1767),  testi¬ 
fied  with  reference  to  inquiries  made  by  May  and  others 
as  to  the  military  status  and  physical  and  mental  condition 
of  Freeman’s  son.  Freeman  (Tr.  41 :  5981-5982) ;  Col.  H.  E. 
Brooks  of  CWS  (Tr.  14:  1812-1823) ;  General  Waitt,  Chief 
of  CWS  (Tr.  17:  2188),  testified  with  reference  to  Free¬ 
man’s  discovery  of  Courtmartial  proceedings  pending 
against  Capt.  Garsson,  and  the  sending  of  a  letter  of  in¬ 
quiry  from  May  to  General  Eisenhower,  Commanding  Of¬ 
ficer  of  the  European  Theater  of  operations  (Ex.  145). 

Harvey  L.  Schwamm,  a  New  York  banker  (Tr.  15: 
1916-1956),  Under -Secretary  of  War,  Patterson  (Tr.  16: 
2022),  Assistant  to  Secretary  of  War,  Peterson  (Tr.  15: 
1997-2007),  and  May,  (Tr.  22:  2832-2834),  testified  with 
reference  to  inquiries  made  by  Congressman  May  as  to  the 
cancellation  of  Schwamm ’s  appointment  as  a  major  in  the 
army.  Schwamm  was  introduced  to  May  by  Murray  Gars¬ 
son.  He  told  May  of  his  recommendation  by  Mrs.  Roose¬ 
velt  and  others,  and  of  his  qualifications  for  the  commission 
— which  narration  was  the  motive  for  May’s  intercession  in 
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Schwamm’s  behalf.  Dr.  Garsson  had  no  knowledge  of  this 
matter  (Tr.  33:  4421-4422). 

There  was  testimony  with  reference  to  one  Albert 
Teitelbaum,  a  Santa  Monica,  California  fur  salesman,  and 
cousin  of  Dr.  Garsson’s  secretary,  having  secured  letters 
from  Ford  Motor  Company,  Consolidated  Aircraft  Com¬ 
pany  and  Batavia  to  prove  that  his  employment  was  essen¬ 
tial  to  the  war  effort  (Tr.  17 :  2152-2156),  since  he  was  en¬ 
gaged  in  the  manufacture  of  war  material  under  sub-con¬ 
tracts  with  these  companies.  General  Louis  B.  Hershey, 
in  charge  of  Selective  Service,  testified  that  May  had  tele¬ 
phoned  him  in  the  spring  of  1945  relative  to  the  telephone 
status  of  one  Teitelbaum,  a  registrant  in  California  (Tr. 
17:  2156-2159). 

There,  ivas  no  common  purpose  shown  between  the 
overt  acts  with  reference  to  the  military  personnel  prob¬ 
lems  brought  to  May’s  attention  and  the  overt  acts  relating 
to  either  Erie  or  Batavia,  or  to  the  appellants  herein.  In 
fact  Dr.  Garsson  had  no  knowledge  of  these  inquiries  (Tr. 
33:  4423-4424). 

Character  testimony  re  Chairman  May  and  Dr.  Henry 

Garsson : 

Evidence  of  the  good  character  for  honesty,  integrity 
and  law  abidingness  was  introduced  by  these  defendants. 
Certain  fellow  members  of  Congress,  fellow  members  of  the 
House  Military  Affairs  Committee,  and  leading  citizens 
from  Chairman  May’s  home  state,  testified  as  to  his  reputa¬ 
tion  for  honesty,  integrity  and  law  abidingness.  These  in¬ 
cluded  Congressmen  T.  E.  Martin,  L.  Johnson,  V.  M.  Chap¬ 
man,  J.  B.  Bates,  C.  H.  Elston,  N.  J.  Gregory,  C.  Durham, 
W.  A.  Stanfill,  R.  L.  F.  Sikes,  J.  M.  Robison,  and  A.  L. 
Davidson  (Tr.  26:  3376,  et  sec.;  Tr.  27 :  3553).  In  addition. 
General  George  C.  Marshall,  Secretary  of  State,  testified 
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that  he  had  heard  no  comments  against  May  (Tr.  26  :  3391- 
3400),  and  General  Eisenhower,  Commanding  General  of 
the  United  States  Army,  testified  that  they  had  never  heard 
the  subject  of  May’s  reputation  mentioned  (Tr.  27 :  3526). 

C.  D.  Newlin,  President  of  the  Batavia-Illinois  Bank; 
L.  M.  Clarno,  President  of  the  Batavia  School  Board;  J.  S. 
McClurg,  Mayor  of  Batavia ;  A.  W.  Swanson,  Batavia  bus¬ 
iness  man ;  T.  G.  Wylie,  a  New  York  investment  broker;  and 
G.  D.  Zahm  and  F.  Rich,  New  York  attorneys  (Tr.  36  :  5296- 
5358;  Tr.  37 :  5416-5435)  testified  as  to  Dr.  Garsson’s  repu¬ 
tation.  Over  this  defendants  ’  objection,  the  Court  permitted 
the  Government  to  cross-examine  some  of  these  witnesses 
as  to  whether  thev  Jjad  heard  that  Dr.  Garsson  had  once 
been  indicted  in  l!&6  in  the  United  States  Court  for  the 
Southern  District  of  New  York  for  bribery;  that  he  had 
been  discharged  without  cause  by  the  Treasury  Depart¬ 
ment;  and  that  his  application  for  admission  to  the  New 
York  State  Bar  in  1938  had  been  denied  by  the  Local 
Grievance  Committee  (Tr.  36  :  5300-5304).  Dr.  Garsson 
had  been  tried  and  acquitted  in  1926  by  a  court  and  jury 
of  the  charge  for  which  he  had  been  indicted  (Tr.  36:  5317). 
Although  the  Government  stated  that  the  purpose  of  this 
cross-examination  was  to  impeach  the  credibility  of  the 
character  witness  (Tr.  5306,  5314-5315),  nevertheless  the 
incident  was  so  remote  in  time  that  its  sole  purpose  was 
clearly  to  prejudice  the  jury  against  this  defendant. 


STATUTES  INVOLVED 

R.  S.  102,  as  amended  June  22,  1938,  c.  594,  52  Stat. 
942  (2  U.S.C.A.,  Section  192)  reads  as  follows: 

“Sec.  192.  Refusal  of  Witness  to  testify — Every 
person  -who  having  been  summoned  as  a  witness  by  the 
authority  of  either  House  of  Congress  to  give  testimony 
or  to  produce  papers  upon  any  matter  under  inquiry 
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before  any  committee  of  either  House  of  Congress, 
willfully  makes  default,  or  who,  having  appeared,  re¬ 
fuses  to  answer  any  question  pertinent  to  the  question 
under  inquiry,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  $1,000  nor  less 
than  $100  and  imprisonment  in  a  common  jail  for  not 
less  than  one  month  nor  more  than  twelve  months.” 

R.  S.  103,  as  amended  June  22,  1938,  c.  594,  52  St  at. 

942  (2  U.S.C.A.,  Section  193)  reads  as  follows: 

“Sec.  193.  Privilege  of  witnesses — No  witness  is 
privileged  to  refuse  to  testify  to  any  fact,  or  to  produce 
any  paper,  respecting  which  he  shall  be  examined  by 
any  committee  of  either  House,  upon  the  ground  that 
his  testimony  to  such  fact  or  his  production  of  such 
paper  may  tend  to  disgrace  him  or  otherwise  render 
him  infamous.” 

R.  S.  S59,  as  amended  June  22,  1938,  c.  594,  52  Stat. 

943  (28  U.S.C.,  634)  reads  as  follows: 

“Testimony  of  Witnesses  before  Congress — No 
testimony  given  by  a  witness  before  any  committee  of 
either  House,  shall  be  used  as  evidence  in  any  criminal 
proceeding  against  him  in  any  court,  except  in  a  pros¬ 
ecution  for  perjury  committed  in  giving  such  testi¬ 
mony.  But  an  official  paper  or  record  produced  by 
him  is  not  within  the  said  privilege.” 

R.  S.  5440,  (18  U.S.C.,  88)  reads  as  follows: 

“Conspiring  to  commit  offense  against  United 
States — If  two  or  more  persons  conspire  either  to  com¬ 
mit  any  offense  against  the  United  States,  or  to  de¬ 
fraud  the  United  States  in  any  manner  or  for  any  pur¬ 
pose,  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy,  each  of  the  parties 
to  such  conspiracy  shall  be  fined  not  more  than  $10,- 
000,  or  imprisoned  not  more  than  two  years,  or  both.” 

R.  S.  1782,  March  4,  1909,  c.  321,  Sec.  113,  35  Stat.  1109 

(18  U.S.C.,  203)  reads  as  follows: 

“Whoever,  being  elected  or  appointed  a  Senator, 
Member  of  or  Delegate  to  Congress,  or  a  Resident 
Commissioner,  shall,  after  his  election  or  appointment 
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and  either  before  or  after  lie  has  qualified,  and  during 
his  continuance  in  office,  shall,  directly  or  indirectly, 
receive,  or  agree  to  receive,  any  compensation  what¬ 
ever  for  any  services  rendered  or  to  be  rendered  to  any 
person,  either  by  himself  or  another,  in  relation  to  any 
proceeding,  contract,  claim,  controversy,  charge,  accu¬ 
sation,  arrest,  or  other  matter  or  thing  in  which  the 
United  States  is  a  party  or  directly  or  indirectly  in¬ 
terested,  before  any  department,  court-martial,  bureau, 
officer,  or  any  civil,  military,  or  naval  commission 
whatever,  shall  be  fined  not  more  than  $10,000  and 
imprisoned  not  more  than  two  years;  and  shall  more¬ 
over,  thereafter  be  incapable  of  holding  any  office  of 
honor,  trust,  or  profit  under  the  Government  of  the 
United  States.” 

Act  March  16,  1878,  c.  37,  20  Stat.  30,  28  U.S.C.  632 
reads  as  follows: 

“In  the  trial  of  all  indictments,  informations,  com¬ 
plaints,  and  other  proceedings  against  persons  charged 
with  the  commission  of  crimes,  offenses,  and  misde¬ 
meanors,  in  the  United  States  courts,  Territorial 
courts,  and  courts  martial,  and  courts  of  inquiry,  in 
anv  State  or  Territorv,  including  the  District  of  Co- 
lumbia,  the  person  so  charged  shall,  at  his  own  request 
but  not  otherwise,  be  a  competent  witness.  And  his 
failure  to  make  such  request  shall  not  create  any  pre¬ 
sumption  against  him.” 


STATEMENT  OF  POINTS 

1.  The  trial  Court  erred  in  overruling  Appellant’s 
Motion  to  Dismiss  the  Indictment  because:  (a)  the  Grand 
Jury  that  returned  the  indictment  was  illegally  constituted 
and  did  not  represent  a  “cross-section”  of  the  persons  in 
the  District  of  Columbia;  (b)  Count  I  of  the  indictment  is 
duplicitous,  charging  a  conspiracy  to  violate  18  U.S.C.A. 
Sec.  203  and  to  defraud  the  United  States;  (c)  Count  I 
charges  appellants  with  conspiracy  to  violate  18  U.S.C.A., 
Sec.  203,  a  crime  for  which  they  could  not  be  prosecuted; 
(d)  the  conspiracy  charged  in  Count  I  is  merged  in  the 
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substantive  offenses;  and  (e)  these  appellants  could  not 
be  charged  in  Counts  III  and  IV  as  aiders  and  abettors  to 
the  commission  of  the  substantive  offense  of  receiving  or 
agreeing  to  receive  a  bribe  by  Congressman  May,  18 
U.S.C.A.,  Sec.  203. 

2.  The  trial  Court  erred  in  overruling  Appellant 
Henry  M.  Garsson’s  Motion  to  Dismiss  the  Indictment  be¬ 
cause,  having  testified  before  a  Congressional  Committee, 
under  the  provisions  of  the  5th  Amendment  to  the  Consti¬ 
tution  and  of  R.S.  S59,  28  U.S.C.A.,  Sec.  534,  he  was  not 
only  (a)  protected  against  the  use  of  the  transcript  of  his 
testimony  before  said  Committee,  in  any  criminal  prosecu¬ 
tion  against  him  in  any  court,  but  was  also  (b)  immune 
from  prosecution  for  any  alleged  offense  within  the  subject 
matter  of  such  testimony. 

3.  The  Trial  Court  erred  in  overruling  Appellants’ 
Motion  to  Return  Illegally  Seized  Papers,  Records  and 
Documents,  and  for  the  Suppression  of  Evidence. 

4.  The  Trial  Court  erred  in  overruling  Appellant’s 
Motions  for  Judgment  of  Acquittal  at  the  close  of  the  Gov¬ 
ernment’s  case  and  at  the  close  of  the  evidence  in  the  case, 
and  also  in  overruling  Appellants’  Motions  for  New  Trial 
and  in  Arrest  of  Judgment. 

5.  The  Trial  Court  erred  in  admission  of  certain  testi¬ 
mony  in  behalf  of  Government. 

6.  The  Trial  Court  erred  in  the  exclusion  of  certain 

testimonv  offered  in  behalf  of  defendants. 

* 

7.  Defendants  were  improperly  and  illegally  con¬ 
victed  because  they  did  not  have  a  fair  and  impartial  trial, 
indicated  in  the  following  particulars  among  others: 

(a.)  the  prosecuting  attorney’s  misconduct  deprived 
defendants  of  such  fair  and  impartial  trial;  (b.)  error  of 
Trial  Judge  in  taking  over  cross-examination  of  defend- 
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ants;  (c.)  interruption  of  defendants’  counsel’s  summation 
to  the  jury;  (d.)  errors  of  Trial  Judge  in  Charge  to  jury; 
(e.)  bias  of  Trial  Judge  in  requiring  defendants  to  furnish 
list  of  witnesses  to  be  called;  (f.)  prejudicial  remarks  of. 
the  Judge  during  progress  of  trial;  (g.)  Court’s  unfair 
comments  on  defendants’  failure  to  testify;  (h.)  the  Court’s 
failure  to  examine  jurors  as  to  whether  they  had  read  in¬ 
flammatory  and  prejudicial  articles  during  trial. 

8.  That  the  Trial  Court  erred  in  refusing  certain 
points  for  charge  submitted  by  defendants. 

9.  That  the  Trial  Court  erred  in  its  Charge  to  the 
jury. 


SUMMARY  OF  ARGUMENT 

I.  The  court  erred  in  overruling  the  motion  to  dismiss 
the  indictment  because:  (a)  Grand  Jury  which  returned 
the  Indictment  was  illegally  constituted  and  did  not  repre¬ 
sent  a  “cross-section”  of  the  persons  in  the  District  of 
Columbia.  Over  one-half  of  the  members  of  the  Grand 
Jury  were  Government  employees,  some  of  them  employees 
of  the  General  Accounting  Office,  a  department  directly 
interested  in  this  case.  In  the  District  of  Columbia,  in  par¬ 
ticular,  jurors  are  either  governmental  employees  or  rela¬ 
tives  who  are  employed  by  the  Government.  Therefore, 
the  District  Courts  ought  to  be  scrupulously  careful  to  see 
that  the  panel  from  which  the  jury  is  drawn  in  cases  in¬ 
volving  governmental  affairs,  is  fair,  impartial  and  un¬ 
prejudiced. 

In  addition,  one  of  the  members  of  the  Grand  Jury  was 
an  attorney-at-law,  and  disqualified  from  jury  service. 
Reading  the  decision  in  Crawford  v.  U.  S.,  212  U.  S.  183,  29 
Supreme  Ct.  260,  into  the  decision  of  U.  S.  v.  Wood ,  299  U. 
S.  123,  57  Supreme  Ct.  177,  it  is  submitted  that  when  gov- 
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ernment  employees  are  called  for  jury  service  in  an  action 
involving  the  United  States,  the  matter  of  their  qualifica¬ 
tion  and  possible  bias  should  be  carefully  scrutinized. 

(b)  Count  I  is  duplicitous  because  it  charges  a  con¬ 
spiracy  tq  violate  18  USCA  section  203  ami  to  defraud  the 
United  States.  This  section  penalizes  persons  who  con¬ 
spire  “either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  *  *  These  are 
distinct  offenses  and  should  not  be  joined  in  a  single  count 
in  an  Indictment. 

(c)  Count  I  charges  defendants  with  conspiracy  to 
violate  IS  USCA  section  203,  a  crime  for  which  they  could 
not  be  prosecuted.  Sections  112  and  113  of  the  Criminal 
Code  (IS  USCA  sections  202  and  203)  were  adopted  at  the 
same  session  of  Congress  on  March  4,  1009.  Had  Congress 
intended  to  punish,  under  18  USCA  203,  the  person  who 
offered  or  agreed  to  offer  the  compensation  to  the  member 
of  Congress  who  agreed  to  receive  it,  it  most  certainly 
would  have  drawn  that  section  of  the  Code  in  a  manner 
similar  to  section  202,  which  punishes  not  only  the  Con¬ 
gressman  who  receives  the  bribe,  for  procuring  the  con¬ 
tract,  but  also  punishes  whoever  offers  the  bribe  to  the 
Congressman. 

(d)  The  conspiracy  charged  in  Count  I  is  merged 
in  the  substantive  offenses.  There  is  no  ingredient  in  the 
alleged  conspiracy,  subject  of  count  1,  which  is  not  present 
in  the  completed  crimes  alleged  in  counts  III  and  IV :  see 
Pinkerton  v.  U.  S.,  06  S.  Ct.  1180.  In  short,  the  proof 
of  count  I  proves  every  essential  element  of  counts  III  and 
IV  which  grow  out  of  the  same  act.  The  Fifth  Amendment 
limits  the  punishment  to  a  single  act. 

(e)  Defendants  could  not  be  charged  in  counts  III 
and  IV  as  aiders  and  abettors  to  Congressman  May  in  re- 
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ceiving  or  agreeing  to  receive  a  bribe  under  18  USCA  203. 
This  section  does  not  attempt  to  punish  the  person  who 
offers  or  agrees  to  offer  a  bribe.  Congress’s  intent  was  to 
exclude  such  persons  from  prosecution;  whereas,  in  18 
USCA  section  202,  Congress  expressly  made  such  persons 
participants  in  the  crime.  There  can  be  no  aiders  and 
abettors  under  section  203  for  the  same  reason  that  givers 
of  bribes  are  not  punishable  under  18  USCA  section  207. 
See  U.  S.  v.  Cannella,  63  Fed.  Sup.  377  (D.C.  Cal.). 

II.  Appellant  Henri)  M.  Garsson,  having  testified  be¬ 
fore  a  Senate  committee  with  reference  to  all  subject  mut¬ 
ters  covered  in  the  indictment ,  was  not  only  protected’ 
against  the  use  of  the  transcript  of  this  testimony  before 
the  said  committee  in  any  criminal  prosecution  against  him , 
but  also  was  immune  from  any  alleged  offense  within  the 
subject  matter  of  such  testimony.  The  Fifth  Amendment 
to  the  United  States  Constitution  provides  that  “nor  shall 
(the  accused)  be  compelled  in  any  criminal  action  to  be  a 
witness  against  himself”.  Notwithstanding  this  clear  pro¬ 
hibition,  Congress  passed  an  Act  making  it  a  misdemeanor 
punishable  by  fine  and  imprisonment  for  any  person  sum¬ 
moned  as  a  witness  by  authority  of  either  House  to  refuse 
to  give  testimony  (R.S.  102-2  USCA  192).  R.S.  Section 
103  (2  USCA  193)  provides  that  no  witness  is  privileged 
to  refuse  to  testify  to  any  act  or  to  produce  any  paper  re¬ 
specting  which  he  should  be  examined  by  any  Congressional 
Committee  upon  the  ground  that  the  same  would  tend  to 
disgrace  him  or  otherwise  render  him  infamous*.  R.S. 
Sections  102-103  would  be  unconstitutional  if  they  did  not 
carry  with  them,  automatically,  immunity  from  prosecu¬ 
tion  for  all  subject  matters  covered  by  the  subject  to  which 
the  witness  testified. 

III .  The  trial  court  erred  in  overriding  these  appel¬ 
lant s’  motion  for  return  of  illegally  seized  papers  and  for 
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the  support  of  evidence.  In  particular,  Henry  Garsson 
complains  about  the  removal  from  his  storage  room  located 
at  the  Batavia  plant,  which  had  been  set  aside  for  his 
use,  of  “one  open  wooden  box  containing  miscellaneous 
books  and  stenographers’  notebooks”.  This  box  was  in  Dr. 
Garsson ’s  personal  possession,  and  the  Government’s  seiz¬ 
ure  of  it  under  the  cloak  of  a  subpoena  duces  tecum  directed 
to  a  third  party  amounted  to  an  illegal  search  and  seizure, 
and  a  violation  of  this  defendant’s  rights  under  the  Fourth 
Amendment  to  the  Constitution. 

IV.  Appellants  ivere  entitled  to  judgments  of  acquit¬ 
tal  on  all  counts  of  the  indictment.  There  was  no  direct 
proof  of  any  unlawful  agreement  of  the  character  described 
in  the  counts  of  the  Indictment.  There  was  no  evidence  of 
any  meeting  of  the  defendants  named  as  alleged  conspir¬ 
ators.  The  convictions,  having  been  based  on  circumstan¬ 
tial  evidence,  should  be  reversed  for  the  reason  that  there 
is  no  “substantial  evidence  of  facts  which  exclude  every 
other  hypothesis  but  that  of  guilt”.  Much  of  the  evidence 
submitted  by  the  Government  relates  to  acts,  statements 
and  letters  of  defendant  Freeman.  As  to  this  defendant, 
the  Trial  Court  directed  a  judgment  of  acquittal  and  had 
permitted  all  of  his  testimony  to  remain  in  the  record  and 
to  be  considered  by  the  jury  as  evidence  against  the  re¬ 
maining  defendants.  As  Freeman  was  not  a  conspirator, 
his  actions  and  declarations  made  out  of  the  presence  of 
the  other  defendants  were  purely  hearsay.  The  admission 
of  such  testimony  constituted  prejudicial  and  reversible 
error:  see  Worthington  v.  U.  S.,  64  Fed.  (2d)  936. 

With  reference  to  the  alleged  receipts  of  moneys  by 
Congressman  May,  it  is  submitted  that  his  testimony  as  to 
the  uses  and  disbursements  made  of  such  money  was  un¬ 
contradicted.  There  was  no  proof  that  he  received  such 
moneys  or  any  money  as  compensation  for  services  ren- 
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dered  or  to  be  rendered  the  other  defendants.  Defendants’ 
Exhibits  114  and  202  prove  conclusively  that  May’s  super¬ 
vision  of  the  Cumberland  affairs  was  a  purely  private  mat¬ 
ter,  unconnected  with  his  duties  as  a  Congressman.  Further¬ 
more,  there  is  direct  proof  that  the  Cumberland  Lumber 
Company,  which  the  Government  alleged  was  the  vehicle 
by  which  Congressman  May  was  paid  compensation,  was 
the  property  of  Henry  Garsson.  This  direct  proof  could 
not  be  overthrown  by  the  meager  circumstantial  evidence 
introduced  by  the  Government. 

V.  The  trial  court  erred  in  the  admission  of  certain 
testimony  offered  in  behalf  of  the  Government .  In  par¬ 
ticular,  it  erred  in  introducing  testimony  with  reference  to 
the  payment  of  the  four  $1250  Buckley  notes  by  Freeman 
with  Murray  Garsson ’s  funds,  and  with  reference  to  the 
$2500  deposited  in  May’s  account  at  the  Washington  Bank, 
which  payment  and  deposit  were  both  the  result  of  the  so- 
called  “Greenbrier  transaction”. 

Other  inadmissible  transactions  included  the  Schwamm 
appointment,  the  Heath-R.  V.  May  transaction,  the  Dade 
Mill  Lumber  Company  shell-box  subcontract,  and  various 
military  personnel  matters.  This  circumstantial  evidence 
should  have  been  excluded  because  the  probative  useful¬ 
ness,  if  any,  of  the  evidence  was  more  than  counter-balanced 
by  its  disadvantageous  effects  in  confusing  the  issues  be¬ 
fore  the  jury  and  in  creating  an  undue  prejudice  in  excess 
of  its  legitimate  probative  weight.  See  'Wigmore  on  Evi¬ 
dence,  Volume  6,  Section  1904  (Third  Edition). 

VI.  The  trial  court  erred  in  the  exclusion  of  certain 
testimony  offered  in  beh-alf  of  the  defendants.  The  theory 
of  the  defense  was  that  the  motives  of  the  defendants  Henry 
Garsson  and  Murray  Garsson  in  contacting  Congressman 
May  were  to  call  to  his  attention  certain  conditions  in  Gov¬ 
ernmental  agencies  which  called  for  remedial  legislation. 
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Although  the  District  Court  permitted  almost  unrestricted 
evidence  on  behalf  of  the  prosecution  concerning  the  overt 
acts  alleged  in  the  Indictment,  and  generally  permitted  the 
prosecution  to  go  as  far  as  it  wanted  in  connection  with  any 
incident,  act,  or  letter,  nevertheless  it  restricted  the  defense 
in  the  cross-examination  of  Government  witnesses,  and  also 
excluded  corroboration  of  the  defendants’  statements  as  to 
their  motives. 

Defendants  submitted  to  the  Court  a  list  of  proffered 
witnesses  who  would  have  corroborated  the  testimony  of 
Henry  Garsson  as  to  his  motives  in  contacting  Congress¬ 
man  May.  The  Court  refused  to  entertain  such  testimony. 
In  doing  so,  it  limited  the  defendants’  testimony  to  personal 
denials  of  bad  faith.  The  defendants  were  entitled  to  but¬ 
tress  their  statements  as  to  their  motives  with  testimony 
of  relative  circumstances,  including  conversations  had  with 
third  persons  or  statements  made  by  them  tending  to  sup¬ 
port  their  statements  as  to  their  motives.  See  Miller  v. 
U.  S.,  120  Fed.  (2d)  968,  (CCA  Ivans.). 

In  addition,  the  Trial  Court  erred  in  excluding  testi¬ 
mony  relative  to  advances  by  the  Government  to  Erie  and 
Batavia.  This  testimony,  if  admitted,  would  have  shown 
that  in  advancing  moneys  to  Cumberland,  both  Erie  and 
Batavia  were  merely  carrying  out  regular  business  proced¬ 
ure. 

VII.  Defendants  were  deprived  of  a  fair  and  impar¬ 
tial  trial:  (a)  bv  the  Prosecuting  Attorney’s  unfair  com¬ 
ments  in  the  presence  of  the  jury  with  reference  to  the  de¬ 
fense,  in  accusing  defense  counsel  of  improper  and  un¬ 
ethical  tactics,  in  making  various  insinuations,  in  assuming 
prejudicial  facts  not  in  evidence,  and  in  other  particulars; 
(b)  the  Trial  Judge’s  taking  over  the  cross-examination  of 
defendants  and  witnesses;  (c)  the  Trial  Court’s  interrup¬ 
tion  of  defendants’  counsel’s  summation  to  the  jury;  (d) 
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errors  of  the  Trial  Judge  in  liis  Charge  to  the  Jury;  (e) 
the  Trial  Judge’s  bias  in  requiring  defendants  to  furnish 
a  list  of  the  witnesses  they  intended  to  call;  (f)  numerous 
prejudicial  remarks  of  the  Trial  Court  during  the  progress 
of  the  trial,  which  were  calculated  to  bring  to  disrepute  the 
evidence  of  defendants’  counsel  to  protect  their  clients’ 
rights,  which  not  only  indicated  bias  and  prejudice  but 
also  showed  the  court’s  impatience  with  the  trial;  (g)  in 
making  unfair  comments  on  defendants’  failure  to  testi¬ 
fy — in  particular,  on  failure  of  defendant  Murray  Gars- 
son  to  so  testify;  (h)  the  Trial  Court’s  failure  to  examine 
jurors  as  to  whether  they  had  read  inflammatory  and 
prejudicial  articles  during  the  trial. 

VIII.  The  Trial  Court  erred  in  ref  using  certain  points 
for  charge  submitted  by  the  defendants :  including  requests 
for  instruction  (a)  that  no  inference  of  guilt  was  to  be  drawn 
from  the  Indictment;  (b)  that  arguments  of  Government’s 
counsel  are  not  evidence  and  are  not  entitled  to  any  addi¬ 
tional  weight  or  respect  because  made  by  such  Government 
counsel;  (c)  that  there  is  a  presumption  that  defendant’s 
character  is  good;  (d)  that  the  overt  acts  testified  to  at  the 
trial  would  not  be  considered  by  the  jury  in  determining 
whether  the  conspiracy  charged  in  the  Count  I  or  the 
illegal  agreements  charged  in  Counts  III  and  IV  existed  for 
the  reason  that  they  were  not  of  such  character  as  usually, 
if  not  necessarily,  were  done  pursuant  to  a  previous  scheme 
and  plan:  U.  S.  v.  Glasser,  116  Fed.  2d  69  (CCA  7);  (e) 
in  refusing  to  instruct  the  jury  as  requested  in  defend¬ 
ants’  55th  point  for  charge,  thereby  excluding  from  the  con¬ 
sideration  of  the  jury  the  good  faith  of  Congressman  May 
as  a  defense  in  this  case. 

TX.  The  Trial  Court  erred  in  its  Charge  to  the  Jury. 
The  defendants  were  entitled  to  have  the  jury  instructed 
that  there  was  no  direct  proof  of  a  conspiracy  in  this  case, 
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especially  in  view  of  the  Trial  .Judge's  statement  “there 
was  quite  a  bit  of  testimony  in  this  case  that  must  be  re¬ 
garded  as  circumstantial  as  distinguished  from  direct  evi¬ 
dence”.  The  Charge  was  biased,  argumentative,  mislead¬ 
ing,  inconsistent,  contradictory,  and  confusing,  and  insuf¬ 
ficient  in  its  treatment  of  many  points  of  law.  In  partic¬ 
ular,  defendant  submits  that  the  Trial  Judge  erred  in  giving 
almost  verbatim  in  its  Charge  Government’s  request  for  in¬ 
struction  No.  12,  which  practically  excluded  from  considera¬ 
tion  of  the  jury  the  entire  defense  of  these  appellants. 

The  Trial  Court  over-emphasized  the  Government’s 
position,  and  understated  and  minimized  the  theory  of  the 
defense.  The  Trial  Court  did  indirectly  what  it  could  not 
do  directly — by  its  instructions  it  in  effect  argued  the  jury 
into  a  verdict  of  guilty:  see  Sunderland  v.  U.  S.,  19  Fed. 
(2nd)  202. 


ARGUMENT 


I.  TIIE  COURT  ERRED  IN  OVERRULING  THE  MO¬ 
TION  TO  DISMISS  THE  INDICTMENT  BECAUSE: 

A.  The  Grand  Jury  that  returned  the  Indictment  was 
illegally  constituted  and  did  not  represent  a  “cross-section” 
of  the  persons  in  the  District  of  Columbia. 

Reason  9  of  the  Motion  to  Dismiss  the  Indictment 
raised  the  question  as  to  whether  or  not  these  defendants 
were  indicted  by  a  Grand  Jury  illegally  constituted.  "While 
it  is  true  that  the  mere  fact  that  Government  employees  are 
members  of  a  Jury  in  the  District  of  Columbia  is  not  suf¬ 
ficient  to  disqualify  them,  yet  it  remains  the  law  that  every’ 
defendant  is  entitled  to  have  his  cause  submitted  to  an  im¬ 
partial  jury’.  In  this  Reason  it  is  alleged  that  over  one-half 


71 


of  the  members  of  the  Grand  Jury,  which  returned  the  In¬ 
dictment,  were  Government  employees,  some  of  whom  were 
employees  of  the  General  Accounting  Office,  being  a  De¬ 
partment  directly  affected,  having  investigated  and  par¬ 
ticipated  in  the  Senate  Investigation,  and  the  Grand  Jury 
Investigation. 

In  the  District  of  Columbia,  in  particular,  jurors  are 
either  Government  employees  or  have  relatives  who  are 
employed  by  the  Government.  Therefore,  District  Courts 
ought  to  be  scrupulously  careful  that  the  panel  from  which 
a  jury  is  drawn  in  cases  involving  Governmental  affairs 
is  fair,  impartial  and  unprejudiced. 

Speaking  of  the  bias  which  might  rest  in  a  Government 
employee,  when  considering  a  prosecution  affecting  the 
rights  of  the  United  States,  the  Supreme  Court  says  in  the 
case  of  U.  S.  v.  Wood,  299  U.S.  123,  57  S.C.R.  177-179: 

“In  dealing  with  an  employee  of  the  government, 
the  court  would  properly  be  solicitous  to  discover 
whether  in  view  of  the  nature  or  circumstances  of  his 
employment,  or  of  the  relation  of  the  particular  gov¬ 
ernmental  activity  to  the  matters  involved  in  the  prose¬ 
cution,  or  otherwise,  he  had  actual  bias,  and,  if  he  had, 
to  disqualify  him.” 

The  Court  was  there  speaking  of  the  trial  jury  em¬ 
paneled  in  a  Criminal  Proceeding,  but  the  same  reasoning 
should  apply  to  Grand  Juries  having  under  consideration 
the  possible  Indictment  of  citizens.  In  the  foregoing  case, 
the  Supreme  Court  declared  constitutional,  the  Act  of  Aug¬ 
ust  22,  1935,  e.  605,  49  Stat.  682,  prescribing  qualifications 
for  service  as  jurors  in  the  District  of  Columbia  as  applied 
to  Criminal  Prosecutions.  The  Act  is  quoted  in  full  in  the 
foot-notes  to  the  decision  at  pages  178-179  of  57  S.  Ct.  Rep. 
It  first  lists  all  persons  who  are  exempt  from  jury  duty, 
such  as  all  Executive  and  Judicial  Officers  of  the  Govern¬ 
ment,  Attorneys  at  Law  in  actual  practice,  Ministers  of  the 
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Gospel,  etc.,  and  after  thus  specifying  who  shall  not  be 
called  for  jury  service  in  the  District,  provides  that  “all 
other  persons  otherwise  qualified  according  to  law,  whether 
employed  in  the  service  of  the  Government  of  the  United 
States,  etc.,  shall  be  qualified  to  serve  as  jurors  in  the 
District  of  Columbia,  and  shall  not  be  exempt  from  such 
service.”  It  will  be  noted  that  the  foregoing  quotation 
states  “all  other  persons  otherwise  qualified  according  to 
laic ”■ — therefore,  leaving  the  law  as  theretofor  existing  on 
the  matter  of  qualification.  An  interesting  feature  about 
the  decision  in  U.  S.  v.  Wood,  is  that  while  the  majority 
opinion  upheld  the  constitutionality  of  the  Act  by  which 
Government  employees  might,  in  a  proper  case,  be  called  as 
jurors,  Mr.  Justice  McReynolds,  Mr.  Justice  Sutherland 
and  Mr.  Justice  Butler,  were  of  opinion  that  the  case  was 
controlled  by  the  decision  in  Crawford  v.  U.  S.,  212  U.S.  183, 
29  S.C.R.  260,  and  that  the  Rule  there  laid  down  should  not 
be  departed  from.  Therefore,  we  will  examine  the  Craw¬ 
ford  case  on  this  point. 

In  Crawford  v.  U.  S.,  supra,  the  defendant  was  indicted 
with  others,  for  conspiracy  to  defraud  the  United  States  in 
relation  to  the  contract  with  the  Post  Office  Department 
of  the  United  States.  One  of  the  members  of  the  Trial  Jury 
was  technically  a  clerk  in  the  City  Post  Office.  The  Court 
overruled  the  challenge  that  this  man  was  “a  salaried 
official  of  the  Government”,  and  therefore,  of  the  exempt 
group  under  the  Laws  of  the  District  of  Columbia.  At 
pages  264-265,  the  Supreme  Court  stated: 

“A  jury  composed  of  government  employees  where 
the  government  was  a  party  to  the  case  on  trial  would 
not  in  the  least  conduce  to  respect  for,  or  belief  in,  the 
fairness  of  the  system  of  trial  by  jury.  *  •  *  We  do  not 
think  that  Sec.  215  of  the  Code  of  the  District  includes 
the  whole  subject  of  the  qualifications  of  jurors  in  that 
District.  If  that  section,  together  with  Sec.  217,  were 
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alone  to  be  considered,  it  might  be  that  the  juror  was 
qualified.  But  by  the  common  law,  a  further  qualifica¬ 
tion  exists.  If  that  law  remains  in  force  in  this  regard 
in  this  District  a  different  decision  is  called  for  from 
that  made  in  this  case.  *  *  * 

The  position  of  the  juror  in  this  case  is  a  good 
instance  of  the  wisdom  of  the  rule.  *  *  *  It  is  enough 
that  it  might  possibly  be  the  case;  and  the  juror  ought 
not  to  be  permitted  to  occupy  a  position  of  that  nature 
to  the  possible  injury  of  a  defendant  on  trial,  even 
though  he  should  swear  he  would  not  be  influenced  by 
his  relations  to  one  of  the  parties  to  the  suit  in  giving 
a  verdict.  It  was  error  to  overrule  the  defendant’s 
challenge  to  the  juror.” 

Another  ground  urged  in  the  9th  Reason  is  that  one  of 
the  Members  of  the  Grand  Jury  was  an  attorney  at  law  of 
the  District  of  Columbia,  and  disqualified  from  jury  serv¬ 
ice.  This  is  based  also  upon  the  Section  of  the  Code  of 
the  District,  which,  among  those  exempt  from  duty,  and 
whose  names  are  not  to  be  placed  on  the  jury  list,  are 
counsellors  and  attorneys  at  law  in  actual  practice. 

We  respectfully  contend  that  the  reasoning  of  the 
Crawford  case  should  be  read  into  the  Woods  case  as  was 
the  obvious  intent  of  the  learned  Justices  so  that  when  Gov¬ 
ernment  employees  are  called  for  jury  service  in  an  action 
involving  the  United  States,  the  matter  of  their  qualifica¬ 
tion  and  possible  bias  is  always  in  question.  The  9th  Reason 
alleges  that  some  of  these  jurors  were  employees  of  the 
very  office  which  had  investigated  and  participated  in 
both  the  Senate  and  Grand  Jury  Investigations.  We  sub¬ 
mit  therefore,  that  for  the  reasons  set  out,  the  Indictment 
was  illegally  found,  and  must  be  dismissed  as  to  these  de¬ 
fendants. 

A  jury  selected  in  the  manner  aforesaid  is  not  such 
as  was  contemplated  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  and  in  Chapter  14,  Title 
11,  Sections  1401-1423,  D.C.  Code  (1940  Ed.). 
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B.  Count  I  is  duplicitous  charging1  a  conspiracy  to  violate 
18  U.S.C.A.,  Sec.  203  and  to  defraud  the  United  States. 

Reason  3  of  the  Motion  to  Dismiss  is  that  Count  I  is 
duplicitous  in  that  it  charges  two  separate  and  distinct  of¬ 
fenses:  a  conspiracy  to  violate  Sec.  203  of  Title  18,  and 
to  defraud  the  United  States  in  the  manner  therein  set 
forth.  That  this  section  does  contemplate  two  separate 
and  distinct  offenses,  will  be  seen  by  the  following  quota¬ 
tion,  which  shows  plainly  the  use  of  the  disjunctive  “ either- 
or”.  If  Congress  intended  only  one  offense  to  be  compre¬ 
hended  within  this  Section,  it  would  have  used  the  word 
“and”  instead  of  “either-or”  in  18  U.S.C.  Sec.  88. 

In  United  States  v.  Robbins ,  137  Fed.  999,  it  is  held 
that  this  section  must  be  strictly  construed.  See  also, 
France  v.  U.  S .,  164  U.  S.  676,  17  S.  Ct.  219. 

Rule  8(a)  of  the  Federal  Rules  of  Criminal  Procedure, 
provides  that: 

“Two  or  more  offenses  may  be  charged  in  the 
same  indictment  or  information  in  a  separate  count  for 
each  offense  if  the  offenses  charged,  whether  felonies 
or  misdemeanors  or  both,  are  of  the  same  or  similar 
character  or  are  based  on  the  same  act  or  transaction 
or  on  two  or  more  acts  or  transactions  connected  to¬ 
gether  or  constituting  parts  of  a  common  scheme  or 
plan.” 

In  the  note  to  the  foregoing  section  by  the  Institute  it  is 
said  that  “this  rule  is  substantially  a  restatement  of  exist¬ 
ing  Law,”  IS  U.S.C.  557. 

In  Creel  v.  U.  S.,  21  F.  2d  690,  a  demurrer  was  sus¬ 
tained  on  the  ground  that  “distinct  offenses  were  joined 
in  each  of  the  counts  of  the  information.” 

In  U.  S.  v.  Waltham  Watch  Company,  47  F.  2d  524,  it 
is  said: 

“Where,  however,  two  or  more  distinct  offenses 
are  pleaded  in  one  count,  the  count  is  void  for  duplic¬ 
ity.” 
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In  U .  S.  v.  Dietrich ,  et  al.,  126  Fed.  664,  it  was  held  that 
two  persons  could  not  be  charged  in  the  same  Indictment 
and  in  a  single  count  for  violating  the  provisions  of  18 
L.S.C.  Sec.  202,  the  one  with  agreeing  to  receive  a  bribe 
as  a  member  of  Congress  and  the  other  agreeing  to  give 
such  bribe,  as  they  constituted  distinct  and  several  offenses. 

C.  Count  I  charges  Appellants  with  conspiracy  to  violate 
18  U.S.C.A.  Sec.  203,  a  crime  for  which  they  could  not  be 

prosecuted. 

Reason  7  in  the  Motion  to  Dismiss  is  that  Count  I  of  the 
Indictment  should  be  dismissed  because  it  charges  the  de¬ 
fendants  with  conspiracy  to  violate  Sec.  203  of  18  U.S.C., 
which  section  makes  it  a  crime  for  a  member  of  Congress 
to  receive  or  agree  to  receive,  compensation  for  services 
rendered  in  connection  with  matters  pending  before  Gov¬ 
ernment  Agencies,  etc.,  and  this  said  crime  is  one  for  which 
the  defendants,  Henry  M.  Garsson  and  Murray  Garsson, 
could  not  be  prosecuted. 

In  the  case  of  Gebardi  v.  U.  S .,  287  U.S.  112,  53  S.  Ct. 
35,  at  38,  it  was  held  that  because  the  Mann  Act  failed  to 
condemn  the  woman’s  participation  in  interstate  transpor¬ 
tation,  it  evidences  an  affirmative  legislative  policy  to  leave 
her  acquiescence  unpunished.  And  again,  the  later  case  of 
Pinkerton  v.  L .  S.,  66  S.  Ct.  1180,  the  Gebardi  case  is  cited 
as  authority  for  the  proposition  that  one  of  the  instances 
where  a  conspiracy  charge  may  not  be  added  to  the  sub¬ 
stantive  charge  is  “where  the  definition  of  the  substantive 
offense  excludes  from  punishment  for  conspiracy  one  who 
voluntarily  participates  in  another’s  crime.” 

In  order  to  realize  the  force  of  these  decisions  as  re¬ 
spects  this  prosecution,  it  is  important  to  bear  in  mind 
that  the  crime  which  forms  the  substantive  offense  in  this 
prosecution,  and  which  could  not  be  committed  by  anyone 
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except  a  Senator,  Member  of  Congress,  or  Resident  Com¬ 
missioner,  while  it  seeks  to  punish  the  persons  mentioned, 
does  not  in  any  way  refer  either  directly  or  indirectly,  to 
the  person  who  offers  or  agrees  to  offer  compensation  to 
such  Member  of  Congress,  etc.  Section  203  of  18  U.S.C. 
is  captioned:  “(Criminal  Code,  section  113).  Receiving 
pay  by  Member  of  Congress  in  matters  affecting  United 
States;’’  in  this  it  differs  materially  from  Sec.  202  which 
was  the  section  under  which  the  defendants  were  indicted 
in  the  case  of  United  States  v.  Dietrich,  above  referred  to. 


Sections  112  (18  U.S.C.  Sec.  202)  and  113  (18  U.S.C. 
Sec.  203)  of  the  Criminal  Code  were  adopted  at  the  same 
session  of  Congress  on  March  4,  1909.  They  follow  con¬ 
secutively  in  the  Revised  Statutes  being  Sections  1781  and 
1782,  and  in  the  Criminal  Code  being  Sections  112  and  113. 
Had  Congress  intended  to  punish  under  Sec.  203  of  18 
U.S.C.  the  person  who  offered  or  agreed  to  offer  compen¬ 
sation  to  the  Member  of  Congress  who  agreed  to  receive  it,  it 
most  certainly  would  have  drawn  that  section  of  the  Code 
in  a  manner  similar  to  Section  202.  Section  202  punishes 
not  only  the  member  of  Congress  who  receives  the  bribe 
for  procuring  the  contract,  but  also  punishes  whoever 
directly  or  indirectly  agrees  to  give  or  agree  to  give  any 
money  for  procuring  the  contract;  in  other  words,  whoever 
offers  the  bribe  to  the  Congressman. 


Section  203  punishes  the  Congressman  who  receives 
or  agrees  to  receive  a  bribe  for  any  services  in  relation  to 
any  proceedings,  contracts,  claims,  etc.  in  which  the  United 
States  is  a  party  or  interested,  but  is  silent  as  to  the  punish¬ 
ment  of  him,  who  offers  such  compensation  to  the  Congress¬ 
man.  Therefore,  we  respectfully  submit  that  if  the  defini¬ 
tion  of  substantive  offense  excludes  from  punishment  the 
person  who  shall  offer,  or  agrees  to  offer,  the  bribe,  he 
cannot  be  indicted  for  conspiring  to  do  so. 
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D.  The  conspiracy  charged  in  Count  I  is  merged  in  the 

substantive  offenses. 

Reason  8  of  the  Motion  to  Dismiss  urges  the  dismissal 
of  Count  I  for  the  reason  that  the  alleged  conspiracy  is 
merged  in  the  substantive  offense.  This  reason  must  be 
sustained  if  the  Court  is  of  opinion  that  Reason  Xo.  3  is 
not  good,  which  reason  is  that  Count  1  is  duplicitous  in  that 
it  charges  two  separate  and  distinct  offenses. 

Count  I  charges  all  the  defendants  with  conspiracy  to 
commit  offenses  against  the  United  States,  that  is,  to  vio¬ 
late  Section  203  of  Title  18  of  the  United  States  Code,  and 
to  defraud  the  United  States  in  the  manner  therein  set 
forth. 

Counts  III,  and  IV  charge  the  defendants  with  the  sub¬ 
stantive  offenses  under  section  203  of  Title  18  of  the  United 
States  Code,  that  is,  Count  III  charges  Andrew  J.  May 
with  the  crime  of  receiving  compensation  for  services  ren¬ 
dered  and  to  be  rendered  by  him  to  them,  and  the  other  de¬ 
fendants  with  aiding,  abetting,  counseling,  inducing,  and 
procuring  said  May,  unlawfully,  to  receive  such  compensa¬ 
tion;  and  Count  IV  charges  the  defendant  May  with  agree¬ 
ing  to  receive  from  the  other  defendants  compensation  for 
services  rendered  and  to  be  rendered  by  him  to  them,  and 
charges  the  other  defendants  as  aiders  and  abettors. 

To  complete  the  substantive  crimes  charged  in  Counts 
II,  III,  and  IV,  the  agreement  of  at  least  two  persons  is 
necessary,  and  this  defendant  avers  that  a  reading  of  the 
Indictment  as  a  whole  will  show  that  there  is  no  ingredient 
in  the  alleged  conspiracy,  which  is  the  subject  of  Count  I, 
which  is  not  present  in  the  said  completed  crimes,  and  there¬ 
fore,  Count  1,  charging  conspiracy,  must  be  dismissed  and 
set  aside. 

In  order  for  Congressman  May  to  be  guilty  of  the  sub¬ 
stantive  offense  defined  in  Section  203,  he  must  have  re- 
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ceived  or  agreed  to  receive,  compensation,  and  this  im¬ 
plies  the  action  of  another  party,  namely,  the  person  who 
offers,  or  agrees  to  offer  the  said  compensation.  In  other 
words,  Andrew  J.  May  could  not,  out  of  thin  air,  receive 
money  nor  could  lie  make  an  agreement  with  himself  to 
receive  money.  Just  as  in  the  Gebardi  case,  the  man  in¬ 
volved  could  not  transport  a  woman  across  the  State  line 
without  her  consent,  and  most  certainly,  not  without  her 
presence. 


Therefore,  we  contend  that  this  prosecution  is  of  such 
nature  that  the  conspiracy  is  merged  in  the  substantive 
offense.  In  Pinkerton  v.  U.  S.,  66  S.  Ct.  1180  (July  1, 1946), 
one  of  the  exceptions  to  the  Rule  that  a  conspiracy  may  not 
be  merged  in  the  substantive  offense,  may  be  quoted  as  fol¬ 
lows  : 


“One  is  where  the  agreement  of  two  persons  is 
necessary  for  the  completion  of  the  substantive  crime, 
and  there  is  no  ingredient  in  the  conspiracy  which  is 
not  present  in  the  completed  crime.  See  U.  S.  v.  Katz, 
271,  U.  S.  354,  55,  56,  46,  S.  Ct.  513-514;  Gebardi  v.  IT.  S. 
287  U.  S.  112, 121-122,  53  S.  C’t.  35-37.” 


To  the  same  effect  is  U.  S.  v.  Dietrich ,  (C.C.)  126  F. 
664,  where  it  was  held  that  for  a  prosecution  under  Sec.  202, 
U.S.C.,  there  could  not  be  a  count  charging  conspiracy  to 


commit  that  offense. 


In  U.  S.  v.  Shevlin,  et  ah,  212  Fed.  343,  in  the  Opinion 
at  344,  the  exception  was  not  applied  by  the  Court  for  the 
reason  that  “neither  smuggling  nor  defrauding  the  customs 
necessarily  involves  an  agreement  between  two  or  more 
persons.  Either  offense  may  be  committed  by  a  single  in¬ 
dividual.” 


The  reason  of  the  rule  relied  on  is  well  stated  in 
"Wharton’s  Criminal  Law,  Sec.  1339,  as  follows: 

“When  to  the  idea  of  an  offense  plurality  of  agents 
is  logically  necessary,  conspiracy,  which  assumes  the 


79 


voluntary  accession  of  a  person  to  a  crime  of  such  a 
character  that  it  is  aggravated  by  a  plurality  of  agents, 
cannot  be  maintained.  *  *  *  In  other  words,  when  the 
law  says  ‘a  combination  between  two  persons  to  effect 
a  particular  end  shall  be  called,  if  the  end  be  effected, 
by  a  certain  name,*  it  is  not  lawful  for  the  prosecution 
to  call  it  by  some  other  name;  and  when  the  law  says 
such  an  offense — e.g.,  adultery — ‘shall  have  a  certain 
punishment’,  it  is  not  lawful  for  the  prosecution  to 
evade  this  limitation  by  indicting  the  offense  as  con¬ 
spiracy.  ’  ’ 

To  the  same  effect  is  Freeman  v.  U.  S.,  (CCA6)  146  F. 
(2d)  978-979  and  Lisansl-y  v.  U.  S.,  31  F.  (2d)  846  (CCA). 
The  Freeman  case  at  page  979,  gives  perhaps  the  best  state¬ 
ment  of  why  this  exception  should  be  made  to  the  General 
Rule  when  the  Court  says: 

“Congress  has  the  power  to  create  separate  and 
distinct  offenses  growing  out  of  the  same  act,  but 
whenever  it  appears  that  the  proof  of  one  offense 
proves  every  essential  element  of  another  growing  out 
of  the  same  act,  the  Fifth  Amendment  limits  the  pun¬ 
ishment  to  a  single  act.  Gavieres  v.  United  States, 
220  U.S.  338,  .343,  31  S.  Ct.  421,  55  L.  Ed.  489. 

E.  These  Appellants  could  not  be  charged  (in  Counts  III 
and  IV)  as  aiders  and  abettors  to  the  commission  of  the 
substantive  offenses  of  receiving  or  agreeing  to  receive  a 
bribe  by  Congressman  May,  under  18  U.S.C.A.  Sec.  203. 

Reasons  4,  5  and  6  of  the  Motion  to  Dismiss  raise  the 

question  whether  or  not  the  defendants,  Henry  M.  Garsson 

and  Murray  Garsson,  can  be  indicted  as  aiders  and  abettors 

to  the  commission  of  the  substantive  offense  of  receiving 

or  agreeing  to  receive,  a  bribe  by  Congressman  May.  As 

above  argued,  Section  203  of  18  U.S.C.,  does  not  attempt 

to  punish  the  person  who  offers  or  agrees  to  offer,  a  bribe, 

and  therefore,  these  defendants  could  not  be  charged  with 

anv  substantive  offense  under  Section  203.  The  intent  of 
« 

Congress  was  to  exclude  such  persons  from  prosecution, 


so 


whereas,  in  Section  202,  it  expressly  made  them  partic¬ 
ipants  in  the  crime.  Therefore,  under  Gebardi  v.  U.  S., 
supra,  the  intent  of  Congress  must  be  given  effect.  To 
indict  these  defendants  aiders  and  abettors,  is  to  render  in¬ 
effectual  the  intention  of  Congress. 

In  Lott  v.  U.  S.,  205  F.  28,  29  (CCA9),  the  Court  said: 

“It  is  uniformly  held  that  statutes  prohibiting  the 
sale  of  intoxicating  liquors  are  directed  against  t lie  act 
of  selling  only,  and  that  the  offense  is  committed  only 
by  the  vendor  or  some  one  who  aids  him  in  selling,  and 
that  the  purchaser  and  those  who  aid  him  in  the  pur¬ 
chase  are  not  guiltv  of  aiding  or  abetting  in  the  com- 
mission  of  the  offense.” 

In  the  prosecution  under  Section  203  by  analogy,  the 
statute  is  directed  against  the  act  of  receiving  or  agreeing 
to  receive  compensation  by  a  Member  of  Congress  and  the 
offense  is  committed  onlv  bv  such  Member  of  Congress  or 
someone  who  aids  him  in  receiving  or  agreeing  to  receive 
such  compensation,  that  is,  someone  who  stands  in  his 
shoes  and  acts  as  his  agent,  and  those  who  aid  him  by 
offering  the  compensation  or  agreeing  to  pay  it  are  not 
guilty  of  aiding  or  abetting  in  the  commission  of  the  of¬ 
fense. 

It  is  submitted  that  there  can  be  no  aiders  or  abettors 
under  Title  18  U.S.C.A.  Sec.  203  for  the  same  reason  that 
givers  of  bribes  are  not  punishable  under  18  U.S.C.A.  Sec. 
207.  In  U.  S.  v.  Cannella,  63  F.  Supp.  377  (D.C.  Cal.),  Yank- 
wich,  District  Judge,  stated  that  the  Section,  207,  under 
which  the  prosecution  was  instituted,  dated  back  to  1853, 
and  had  undergone  many  changes,  and  its  present  form 
dated  lo  March  4,  1909,  Chap.  321,  Sec.  117,  35  Stat.  1109. 
He  held  that  the  aim  of  this  Section  is  to  punish  officers 
of  the  United  States  for  accepting  bribes.  “An  offense 
can  only  be  committed  by  one  who  is  such  an  officer,  or 
who  is  acting  for  or  on  behalf  of  the  United  States  in  any 
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official  capacity.”  The  givers  of  the  bribe  are  not  punish¬ 
able  under  Section  207,  but  under  Section  91,  IS  U.S.C.A. 

It  is  submitted,  therefore,  that  the  appellants  herein 
were  improperly  named  in  the  indictment  and  convicted 
under  Counts  III  and  IV  as  alleged  aiders  and  abettors  to 
Congressman  May. 


II.  THE  TRIAL  COURT  ERRED  IX  OVERRULING 
APPELLANT  HENRY  M.  GARSSOX’S  MOTION  TO 
DISMISS  THE  INDICTMENT  BECAUSE,  HAVING 
TESTIFIED  BEFORE  A  CONGRESSIONAL  COMMIT¬ 
TEE,  HE  WAS  NOT  ONLY  (A)  PROTECTED  AGAINST 
THE  USE  OF  THE  TRANSCRIPT  OF  HIS  TESTI¬ 
MONY  BEFORE  SAID  COMMITTEE  IN  ANY  CRIM¬ 
INAL  PROSECUTION  AGAINST  HIM  IN  ANY  COURT, 
BUT  WAS  ALSO  (B)  IMMUNE  FROM  PROSECUTION 
FOR  ANY  ALLEGED  OFFENSE  WITHIN  THE  SUB¬ 
JECT  MATTER  OF  SUCH  TESTIMONY 

Reasons  1  and  2  of  the  Motions  to  Dismiss,  raised  the 
question  of  the  privilege  of  the  defendant,  Henry  M.  Gars- 
son,  to  immunity  from  prosecution  by  reason  of  being  com¬ 
pelled  to  testify  before  the  Senate  Committee,  investigating 
the  National  Defense  Program  sitting  in  Executive  Session, 
June  of  1946. 

The  Fifth  Amendment  to  the  Constitution  of  the 
United  States  very  clearly  and  explicitly  states,  “nor  shall 
(the  accused)  be  compelled  in  any  criminal  case,  to  be  a 
witness  against  himself.”  Notwithstanding  this  clear  pro¬ 
hibition  in  the  Constitution,  Congress  passed  an  Act  making 
it  a  misdemeanor,  punishable  by  fine  and  imprisonment,  for 
any  person  summoned  as  a  witness  by  authority  of  either 
House  to  refuse  to  give  testimony  (R.S.  102,  as  amended 
June  22,  1938,  c.  594,  52  Stat.  942,  2  U.S.C.  Sec.  192). 
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Sec.  943,  of  52  Stat.  (28  U.S.C.  634)  attempting  to  grant 
protection  to  any  person  forced  to  testify  under  52  Stat. 
942,  by  providing  as  follows : 

“No  testimony  given  bv  a  witness  before  either 
House,  or  before  any  committee  of  either  House,  or 
before  any  joint  committee  established  by  a  joint  or 
concurrent  resolution  of  the  two  Houses  of  Congress, 
shall  be  used  as  evidence  in  any  criminal  proceeding 
against  him  in  any  court,  except  in  a  prosecution  for 
perjury  committed  in  giving  such  testimony.  But  an 
official  paper  or  record  produced  by  him  is  not  within 
the  said  privilege.” 

In  order  to  make  effective  the  salutory  protection 
granted  by  the  Fifth  Amendment  to  the  Constitution,  the 
last  quoted  provision  must  be  so  construed  not  only  as  pro¬ 
tecting  the  accused  against  the  use  of  the  transcript  of  his 
testimony  taken  before  the  Congressional  Committee,  but 
also  the  use  of  that  testimony  in  any  way  to  make  him  liable 
to  prosecution  for  any  alleged  offense  based  on  such  testi¬ 
mony.  Otherwise,  the  accused  has  been  compelled  to  be  a 
witness  against  himself.  Nor,  does  it  remove  the  vice  of 
anv  other  construction  of  the  said  Act,  to  sav  that  the 
accused  might  refuse  to  testify,  claiming  that  the  immunity 
was  not  sufficiently  comprehensive  and  extensive  because 
hanging  over  his  head  would  be  the  probability  of  a  prosecu¬ 
tion  for  contempt  of  the  Committee  requiring  the  accused, 
who  is  no  more  than  a  witness  before  the  Committee,  to 
carry  his  case  into  Court  and  ask  for  a  discharge  on  habeas 
corpus,  as  was  done  in  Counsel  man  v.  Hitchcock,  where  the 
accused  refused  to  answer  questions  in  a  Grand  Jury  In¬ 
vestigation  (142  U.S.  547,  12  S.  Ct.  195).  In  order  to  fore¬ 
go  the  privilege  of  immunity  granted  by  the  Fifth  Amend¬ 
ment,  a  witness  must  be  a  “willing  witness,”  and  most 
certainly  a  person  who  is  called  by  subpoena  before  a  Con¬ 
gressional  Committee,  and  threatened  with  imprisonment  if 
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he  does  not  answer  its  questions,  is  not  a  “willing  witness.” 
His  testimony  is  given  under  moral  force  and  coercion. 


The  protection  given  in  Judicial  Proceedings  (Sec.  860) 
which  is  similar  to  that  provided  in  52  Stat.  943,  was  held  in 
the  Counselman  v.  Hitchcock  case  wholly  insufficient,  and 
therefore,  the  accused  was  released. 


In  United  States  v.  Mourn  f  317  U.S.  424,  63  S.C.R.  409, 
at  411,  the  Supreme  Court,  referring  to  the  Counselman  v. 
Hitchcock  case,  said  that  the  Court  indicated  clearly  that 
nothing  short  of  absolute  immunity  would  justify  compell¬ 
ing  the  witness  to  testify  if  he  claimed  his  privilege.  The 
defendant,  Henry  M.  Garsson  did  claim  and  expressly  re¬ 
fused  to  waive  his  constitutional  privilege  before  the  Con¬ 
gressional  Committee,  and  only  gave  his  testimony  when 
assured  that  he  was^  protected  by  the  immunity  provisions 
of  the  Act  of  Congress!]  If  he  had  failed  to  testify,  he  would 
have  been  subject  to  contempt  proceedings. 


R.  S.  Sec.  103,  as  amended  (2  U.S.C.A.  Sec.  193)  pro¬ 
vides  that  no  witness  is  privileged  to  refuse  to  testify  to  any 
fact  or  to  produce  any  paper,  respecting  which  he  should  be 
examined  by  any  congressional  committee  upon  the  ground 
that  his  testimony  to  such  fact  or  his  production  of  such 
paper  may  tend  to  disgrace  him  or  otherwise  render  him 
infamous.  Inherent  in  such  a  statute  under  the  provisions 
of  the  5th  amendment  to  the  Constitution  that  no  person 
shall  be  compelled  to  testify  against  himself.  R.  S.  Sec.  103 
would  be  unconstitutional  as  it  did  not  earrv  with  it  in- 
stinctly  immunity  for  prosecution  for  all  matters  covered 
by  the  subject  to  which  he  testified. 


In  U.  S.  v.  De  Lorenzo ,  151  F.  2d,  122  CCA  2,  it  is  said 
at  125: 


“It  was  implicit  in  the  decision  that  answers  illeg¬ 
ally  compelled  could  not  be  used  against  him  (Counsel- 
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man  v.  Hitchcock)  in  a  criminal  prosecution,  either  as 
direct  proof  or  by  way  of  a  ‘lead’.” 

In  the  De  Lorenzo  case,  the  Court  held  that  no  incrim¬ 
inating-  testimony  was  compelled  over  a  claim  of  privilege. 
Even  so,  Circuit  Judge  Clark,  in  writing  the  dissenting 
opinion,  makes  the  following  observation  at  pages  127-128: 

“Hence  it  does  not  seem  to  me  that  the  application 
of  tile  constitutional  protection  should  be  at  all  equiv¬ 
ocal  here.  For  this  involves  not  only  an  important 
question  of  personal  liberties,  but  also  one  going  to  the 
heart  of  the  valuable  investigative  functions  of  con¬ 
gress.  It  is  to  the  public  interest  that  the  power  to 
investigate  be  unhampered  and  that  witnesses  be  in¬ 
duced,  indeed  forced,  to  testify  with  the  complete  pro¬ 
tection  which  satisfies  the  constitutional  intent,  rather 
than  be  allowed  to  remain  silent  in  reliance  upon  their 
constitutional  prerogatives.  It  is  desirable,  therefore, 
that  the  statutory  provisions  be  construed,  if  possible, 
to  contain  such  immunity,  rather  than  be  held  insuffic¬ 
ient,  with  the  privilege  of  refusing  to  testify  then  freely 
operative.  There  are  difficulties  in  such  interpretation, 
it  is  true,  arising  out  of  the  history  of  the  legislation; 
the  situation  is  one  where  clarification  must  await  the 
decision  of  the  highest  court.  But  for  present  purposes 
we  need  not  decide  finally  whether  the  statutes  are  com¬ 
plete  or  not;  for  the  force  of  the  constitutional  principle 
alone  requires  us  to  set  aside  a  conviction  based  upon 
facts  a  witness  was  compelled  to  admit  on  his  congres¬ 
sional  examination.” 

We  therefore,  respectfully  submit  that  the  Indictment 
should  have  been  dismissed  as  to  Dr.  Garsson,  because  based 
upon  testimony  which  he  was  forced  to  give  when  a  witness 
before  the  Investigating  Committee  of  Congress  in  viola¬ 
tion  of  his  Constitutional  privilege  of  protection  from  self- 
incrimination. 
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III.  the  trial  court  erred  in  overruling 

APPELLANTS’  MOTIONS  FOR  RETURN  OF  ILLEG¬ 
ALLY  SEIZED  PAPERS,  RECORDS,  AND  DOCU¬ 
MENTS  AND  FOR  THE  SUPPRESSION  OF  EVI¬ 
DENCE. 

Separate  Motions,  with  supporting  Affidavits,  were 
presented  to  the  District  Court  by  Henry  M.  Garsson  and 
Murray  Garsson  for  the  return  of  records,  documents  and 
other  papers  illegally  seized  by  certain  investigators  of  the 
Senate  Committee  Investigating  the  National  Defense  Pro¬ 
gram  and  for  the  Suppression  of  Evidence  thus  illegally 
seized.  Henry  Garsson ’s  Motion,  as  amended,  alleged  that 
he  was  the  owner  of  and  in  possession  of  papers  which  (1) 
from  about  November  1,  1945  until  about  February  15, 
1946,  at  his  office  at  Batavia,  Illinois,  Elgin,  Illinois  and  at 
135  S.  La  Salle  Street,  Chicago,  Illinois;  (2)  about  April 
25  or  26,  1946  at  his  offices  at  Batavia,  Elgin  and  Chicago; 
and  (3)  about  May  — ,  1946,  at  his  office  at  No.  1  Thomas 
Circle,  Washington,  D.  C.  were  illegally  seized  and  taken 
from  his  premises  and  his  possession  by  said  investigators. 
Murray  Garsson ’s  Motion  alleged  that  about  May  7,  1946, 
at  his  offices  at  No.  1  Thomas  Circle,  Washington,  D.  C., 
papers,  of  which  he  is  the  owner  and  of  which  he  was  in 
possession,  were  unlawfully  seized  and  taken  from  his  pos¬ 
session  and  premises  by  said  investigators.  Another  sim¬ 
ilar  Motion  was  presented  by  H.  Garsson,  stating  that  cer¬ 
tain  stenographic  notebooks,  of  which  he  is  the  owner  and  of 
which  he  was  in  possession,  about  November  5,  1946,  were 
unlawfully  seized  and  taken  from  a  storage  room  set  aside 
for  his  use  at  the  Batavia  plant  and  from  his  possession  by 
Edward  C.  Glaser,  Deputy  U.  S.  Marshal  for  the  Northern 
District  of  Illinois.  Appellants  submit  that  all  papers, 
records  and  documents  were  illegally  seized  from  his  pos- 
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session  under  the  circumstances  set  forth  in  said  Motions 
and  supporting  affidavits. 

For  the  purpose  of  this  argument,  the  Court’s  attention 
is  directed  specifically  to  the  illegal  seizure  of  II.  Garsson’s 
papers  and  stenographic  notebooks  by  Deputy  United  States 
Marshal  Glaser  on  November  5, 1946.  Testimony  was  taken 
with  reference  to  this  illegal  seizure  (See:  Transcript  of 
Testimony,  April  9^-Ul47).  Glaser  served  a  copy  of  a  sub¬ 
poena  duces  tecum  on  one  L.  H.  Kramer  at  the  Batavia 
office.  This  subpoena  was  addressed  to  and  ordered  any 
officer  or  agent  of  said  firm  to  appear  before  the  Grand 
Jury  of  the  District  Court  for  the  Northern  District  of  Il¬ 
linois  and  bring  with  him  the  items  mentioned  therein. 
After  Kramer  conferred  with  Schwartz  and  Cooper,  at¬ 
torneys  for  Batavia,  he  permitted  Glaser  to  load  on  a  truck 
and  remove  the  twenty-one  boxes  mentioned  in  the  subpoena 
and  take  them  back  to  the  District  Court.  These  boxes  were 
taken  from  a  storage  room,  located  at  the  Batavia  plant, 
which  had  been  set  aside  for  use  of  Dr.  Garsson.  At  the 
time  the  boxes  were  seized,  this  room  was  in  his  possession 
and  not  that  of  Batavia.  He  stated  that  all  boxes  were  later 
returned  with  the  exception  of  the  box  marked  “one  open 
wooden  containing  miscellaneous  books  and  stenographer’s 
notebooks.”  He  stated  that  these  boxes  were  not  used  by 
the  Grand  Jury,  but  were  turned  over  and  used  by  the  De¬ 
partment  of  Justice.  Appellant  submits  that  the  removal 
of  this  box  constituted  an  illegal  seizure,  warranting  its  re¬ 
turn  and  the  suppression  of  all  evidence  derived  therefrom 
(See:  Transcript  of  Testimony,  April  9, 1947). 

The  importance  of  the  trial  Court’s  error  in  denying 
Appellants’  motion  is  seen  in  the  admission  into  evidence  of 
Exhibit  1S7,  stenographic  notebook  used  by  Miss  Beulah 
Teitelbaum,  Dr.  Garsson’s  secretary.  It  was  around  the 


87 


contents  of  this  notebook  that  many  questions  were  directed 
relative  to  the  alleged  receipt  by  Glick  of  the  three  Cumber¬ 
land  invoices  (Exs.  105,  106  and  107)  from  Dr.  Garsson. 

This  Motion  by  Dr.  Garsson  for  the  return  of  papers, 
records,  documents,  stenographic  notebooks,  illegally  seized 
by  Glaser,  Deputy  United  States  Marshal,  and  for  the  Sup¬ 
pression  of  Evidence  thus  illegally  seized,  is  based  upon  the 
provisions  of  the  Fourth  and  Fifth  Amendments.  The 
Fourth  Amendment  provides: 

“The  right  of  people  to  be  secure  in  their  persons, 
homes,  papers  and  effects,  against  unreasonable 
searches  and  seizures  shall  not  be  violated  *  * 

The  portion  of  the  Fifth  Amendment  which  is  violated  by 
said  illegal  seizure  reads  as  follows: 

“Nor  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself  *  * 

It  is  submitted  that  the  averments  set  forth  in  the 
Affidavit  attached  to  the  Motion  for  Return  and  Suppres¬ 
sion  of  Evidence,  and  the  testimonv  of  Dr.  Garsson  at  the 
hearing  on  this  question,  prove  that  his  rights  against  “un¬ 
reasonable  searches  and  seizures”  were  clearlv  violated. 

* 

Searches  and  seizures  without  warrants  and  without  legal 
subpoenaes  are  not  in  harmony  with  the  traditions  of  our 
Government.  This  is  recognized  by  Federal  Rule  of  Crim¬ 
inal  Procedure  No.  41e,  which  provides: 

“Rule  41e — Motion  for  Return  of  Property  ami  to 
Suppress  Evidence:  A  person  aggrieved  by  an  unlaw¬ 
ful  search  and  seizure  may  move  the  District  Court  for 
the  District  in  which  the  property  was  seized  for  the 
return  of  the  property  and  to  suppress  as  use  for  evi¬ 
dence  anything  so  obtained  on  the  ground  that  (1)  the 
property  was  illegally  seized  without  warrant  *  * 

The  right  of  a  defendant  to  be  secure  from  unreasonable 
searches  and  seizures  has  been  set  forth  by  the  Federal 
courts  in  the  following  cases: 
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01  instead  vs.  U.  S.,  277  U.S.  438,  48  Supreme  Ct. 
564;  U.  S.  vs.  DiCorvo,  37  Fed.  2d  124;  Go  tiled 
vs.  U.  255  U.S.  298,  41  Supreme  Ct.  Reporter 
261;  Silverthorne  Lumber  Co.  vs.  U.  S.,  251  U.S. 
385,  40  Supr.  Ct.  182;  Weeks  vs.  U.  S.,  232  U.S. 
383,  34  Supr.  Ct.  341 ;  T ahahashi  vs.  U.  S.,  143 
Fed.  2d  118,  122. 

Appellant  had  both  proprietary  and  possessory  inter¬ 
ests  in  the  premises  searched  and  in  the  papers  seized.  He 
testified  as  to  the  circumstances  under  which  the  papers  and 
notebooks  were  illegally  seized  and  removed  from  said 
premises.  The  Government  offered  no  evidence  to  show  the 
storage  room  was  not  in  Dr.  Garsson’s  possession,  even 
though  located  on  the  Batavia  grounds. 

In  Silverthorne  Lumber  Co.  vs.  U.  S.,  supra,  it  was  held 
that  a  knowledge  gained  by  the  Federal  Government’s  own 
wrongdoing  in  seizing  papers  in  violation  of  the  owner’s 
constitutional  protections  against  unlawful  searches  and 
seizures,  cannot  be  used  bv  the  Government  in  a  criminal 
prosecution  by  serving  subpoena  on  such  owners  to  produce 
original  papers  which  it  had  returned  after  copies  had  been 
made,  and  by  obtaining  a  Court  Order  commanding  com¬ 
pliance  with  such  subpoena. 


Any  documents  or  papers  unlawfully  seized  must  be 
returned,  and  with  them  all  copies  taken  while  the  officers 
retained  their  illegal  possessions:  Weeks  vs.  U.  S.,  232  U.S. 
383,  34  Supreme  Ct.  341. 


It  is  submitted  that  the  Motion  states  the  defendant’s 
rights  to  possession  of  the  premises  searched  and  shows 
the  circumstances  under  which  the  papers,  documents  and 
stenographic  notebooks  were  illegally  seized  and  removed 
from  the  premises.  The  arbitrary  method  by  which  the 
Deputy  Marshal  seized  these  papers  under  a  subpoena 
duces  tecum  directed  to  a  third  party  was  clearly  “unreason- 
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able”  and  in  violation  of  the  Fourth  and  Fifth  Amendments 
of  the  Constitution. 


IV.  APPELLANTS  WERE  ENTITLED  TO  JUDG¬ 
MENTS  OF  ACQUITTAL  ON  ALL  COUNTS  OF  THE 

INDICTMENT. 

We  respectfully  submit  that  there  is  no  direct  evidence 
of  either  (1)  a  conspiracy  to  violate  18  U.S.C.A.,  Sec.  203 
or  to  defraud  the  United  States,  or  (2)  the  substantive 
offenses  in  violation  of  the  said  statute  as  justified  the  sub¬ 
mission  of  the  question  to  the  jury.  It  is  the  duty  of  the 
trial  court  in  a  criminal  case  to  direct  an  acquittal  where 
there  is  no  substantial  evidence  of  guilt,  and  the  failure 
so  to  do  constitutes  reversible  error  (cases  collected,  17 
A.L.R.  918).  The  federal  cases  go  further,  stating  the  rule 
to  be  that  unless  there  is  “substantial  evidence  of  facts 
which  exclude  every  other  hypothesis  but  that  of  guilt,  it  is 
the  duty  of  the  trial  court  to  instruct  the  jury  to  return  a 
verdict  for  the  accused;  and  where  all  the  substantial  evi¬ 
dence  is  as  consistent  with  innocence  as  with  guilt,  it  is  the 
duty  of  the  appellate  court  to  reverse  a  judgment  of  con¬ 
viction”.  Yusam  v.  U.  S.,  8  F.  (2d)  6,  8  (CCA  3d);  Paul 
v.  U.  S.,  79  F.  (2d)  561,  563  (CCA  3d) ;  Gargotta  v.  U.  S., 
77  F.  (2d)  977  (CCA  8th) ;  Cady  v.  U.  S ...  293  F.  829  (CCA, 
D.  of  C.). 

The  Government’s  theory  of  the  case  was  that  there 
existed  among  these  defendants  an  illegal  conspiracy  or 
agreement  to  pay  compensation  to  May  for  making  tele¬ 
phone  calls  and  contacting  Government  officials.  It  was 
conceded  by  the  Court  that  May’s  actions  themselves  were 
legal  and  would  not  constitute  a  crime  if  they  were  per¬ 
formed  without  compensation. 
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The  testimony  shows  that  the  payments  ot*  the  four 
$1250  notes  and  the  $2500  payment  by  Murray  Garsson  to 
May  were  both  in  furtherance  of  a  legitimate  business 
enterprise  —  the  Greenbrier  transaction  —  which  had  been 
negotiated  by  these  parties  and  others  in  1941,  prior  to  the 
date  that  the  illegal  agreement  alleged  in  the  Indictment 
began.  The  Government’s  theory  that  compensation  was 
received  or  agreed  to  be  received  by  May,  therefore,  boils 
down  to  its  contention  that  the  Cumberland  Lumber  Com¬ 
pany  was  the  vehicle  through  which  May  received  such 
compensation.  If  Cumberland  Lumber  Company  was  such 
a  vehicle,  then  compensation  to  May  could  only  be  in  two 
forms:  (1)  retention  by  him  of  moneys  paid  to  or  for  the 
use  of  Cumberland:  or  (2)  by  establishing  that  he  was  the 
owner  of  Cumberland  and  the  retention  by  it  of  moneys 
advanced  to  or  for  that  Company. 

There  is  no  evidence  that  any  money  was  ever  retained 

bv  Mr.  Mav  within  the  first  of  the  two  categories.  Defend- 

ants’  Exhibits  114  and  202  show  every  dollar  that  was 

handled  or  received  bv  him  in  anv  wav  and  shows  that  it 

*  »  » 

was  all  used  for  Cumberland  purposes. 

Therefore,  the  entire  theory  falls  upon  the  second  of 
these  categories.  The  Government’s  contention  is  that  the 
circumstantial  evidence,  adduced  at  the  trial  indicates  own¬ 
ership  of  Cumberland  by  May.  The  prosecution  was  unable 
to  show  that  any  stock  certificate  had  ever  been  issued  to 
May,  that  any  contract  existed  to  give  him  such  stock,  that, 
any  assignment  existed  of  such  stock  or  any  other  form  of 
ownership,  or  that  either  of  the  Garssons  had  ever  stated 
to  any  one  that  Mr.  May  was  the  owner  of  Cumberland  or 
would  ever  become  the  owner  of  that  corporation. 

The  Government  therefore  relied  upon  the  following 
circumstantial  evidence  to  sustain  its  contention: 
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(a)  Statements  by  Mr.  Fields  that  it  was  his  impres¬ 
sion  that  May  owned  the  Company.  This  impression  was 
based  upon  conversations  between  Fields  and  May  prior 
to  the  formation  of  Cumberland.  Fields  was  an  interested 
witness  trying  to  justify  his  failure  to  operate  the  Company 
successfully.  In  addition,  it  was  shown  that  Fields  had 
handled  notes  signed  by  Henry  M.  Garsson  as  President  of 
Cumberland  Lumber  Company. 

(b)  The  testimony  of  A.  C.  Brown  that  he  was  under 
the  impression  that  May  owned  the  Company.  There  was 
nothing  in  the  evidence  to  show  that  this  evidence  was 
based  upon  any  direct  statement  of  Mr.  May.  On  the  con¬ 
trary,  Brown  testified  that  he  had  received  a  letter  dated 
May  25,  1945,  within  one  month  after  he  had  begun  operat¬ 
ing  the  project,  wherein  May  stated  that  his  associates  did 
not  want  to  sell  and  demanded  an  accounting  of  Brown 
(Ex.  64).  In  explanation,  May  testified  that  by  use  of  the 
word  “associates”  he  meant  “principals”.  Brown  further 
testified  that  May  was  to  secure  a  letter  from  the  owners  of 
the  property  arranging  a  sale  to  Brown,  and  that  May  had 
told  him  that  he  had  secured  such  a  letter  and  had  it  in  the 
safe.  The  evidence  shows  that  there  was  in  fact  such  a 
letter  signed  by  Henry  M.  Garsson  as  President  of  Cumber¬ 
land  Lumber  Company  (JDef.  Ex.  186A).  The  evidence 
further  shows  that  Brown  was  an  interested  witness 
attempting  to  explain  his  unauthorized  pocketing  of  the 
proceeds  of  the  sale  of  lumber  belonging  to  Cumberland. 

(c)  The  fact  that  May  was  appointed  Process  Agent 
for  the  Company  in  the  State  of  Kentucky.  The  evidence 
shows  that  this  appointment  was  made  by  Murray  Garsson 
as  an  officer  of  the  Company.  It  did  not  show  that  May 
was  an  officer  or  stockholder  of  Cumberland. 

(d)  Letters  sent  by  May  to  various  people,  including 
Fields  and  Brown,  in  which  he  used  the  words  “I”  and 
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“we”  in  discussing-  Cumberland  Lumber  Company,  its 
lands,  property  and  management  policies.  May  testified 
that  it  was  his  usual  practice,  as  well  as  the  practice  of 
many  others,  to  talk  about  companies  they  represented  as 
“I”  and  “we”  even  though  he  was  not  the  owner  thereof. 

A  letter  from  Mr.  Levin,  deceased,  to  a  Mr.  Hartley, 
of  the  Corporation  Trust  Company,  stating  that  May  was 
the  only  one  interested  in  keeping  the  Corporation  alive  was 
hearsay  and  unexplained.  Its  admission  over  the  objection 
of  defense  constitutes  reversible  error,  because  there  was 
no  opportunity  to  cross-examine  Mr.  Levin  as  to  what  lie 
meant  in  this  letter.  It  was  also  obvious  that  Mr.  May  was 
process  agent  and  that  Levin  may  have  assumed  that  May 
was  handling  the  matter  either  as  attorney  or  agent  for 
Cumberland. 

In  addition,  May  explained  that  local  conditions  in  the 
area  where  the  Cumberland  tract  was  located  were  such 
that  labor  might  not  have  been  available  if  it  had  been 
known  that  the  Company  was  owned  by  a  person  or  persons 
who  were  not  only  outsiders  but  Jews,  and  that,  therefore, 
he  did  nothing  to  correct  any  impression  that  might  have 
existed  concerning  the  real  ownership  of  the  property  of 
the  corporation,  which  was  always  in  Henry  M.  Garsson. 

(e)  That  May,  on  receiving  certain  checks  made  pay¬ 
able  to  Cumberland  Lumber  Company  and  one  check  in  the 
sum  of  $5,000  for  the  payment  of  Cumberland  Lumber 
Company  debts,  deposited  such  checks  to  his  personal 
accounts  at  Prestonsburg  and  Washington.  The  Govern¬ 
ment  attempted  to  interpret  the  use  of  the  proceeds  of  the 
checks  as  having  been  used  for  May’s  personal  purposes. 
However,  Defendants'  Exhibits  114  and  202  clearly  showed 
that  every  dollar  so  received  was  used  by  May  for  Cumber¬ 
land  Corporation  purposes  either  before  or  after  receipt  of 
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such  checks.  In  such  instances,  where  money  was  expended 
for  corporation  purposes  before  being  received,  then  such 
money  constituted  solely  reimbursement  of  money  thus 
advanced  in  behalf  of  Cumberland  by  May.  Thereafter,  May 
had  a  perfect  right  to  use  such  money  so  reimbursed  to  him 
for  any  purpose  he  desired. 

(f)  When  the  Cumberland  Lumber  Company  tract 
was  purchased  the  original  option  was  issued  to  May.  May, 
Dr.  Garsson  and  Freeman  all  explained  that  the  purchase 
was  authorized  by  Dr.  Garsson ;  that  it  was  to  be  taken  in 
any  convenient  name  pending  the  formation  of  a  company 
by  Dr.  Garsson;  that  the  $1000  paid  for  the  option  was 
advanced  by  Murray  Garsson  for  that  purpose;  and  that 
when  the  corporation  was  formed,  the  option  was  to  be 
assigned  to  it,  at  Dr.  Garsson ’s  request,  under  an  arrange¬ 
ment  made  between  himself  and  Kurtz  on  behalf  of  the 
seller  of  the  property,  under  which  Dr.  Garsson  agreed  to 
obtain  from  May  the  assignment  of  this  option. 

On  the  other  hand,  as  opposed  to  the  foregoing  circum¬ 
stantial  evidence  by  which  the  Government  sought  to  estab¬ 
lish  a  conspiracy  or  illegal  agreement,  there  is  the  following 
direct  evidence  relative  to  the  ownership  of  the  Cumberland 
Lumber  Company: 

(a)  When  Cumberland  Lumber  Company  was  organ¬ 
ized,  the  attorney  engaged  for  that  purpose  was  Levin,  who 
occupied  the  same  offices  as  Murray  Garsson,  Freeman  and 
Erie.  Levin  was  engaged  by  Garsson  and  Freeman  — 
NOT  MAY. 

(b)  When  title  to  the  Cumberland  property  was  to  be 
closed  and  the  transaction  consummated,  arrangements  with 
the  seller,  Mineral  Development  Company,  represented  by 
its  Secretary  Kurtz,  were  made  by  Dr.  Garsson  as  owner 
and  president  of  Cumberland.  Dr.  Garsson,  as  president  of 
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Cumberland  Lumber  Company  signed  the  notes  represent¬ 
ing  the  $10,000  balance  of  the  purchase  price.  Dr.  Garsson 
sent  to  Mineral  Development  Company  a  check  for 
$10,044.40  in  part  payment  of  the  purchase,  price.  Dr. 
Garsson,  as  President  of  Cumberland,  directed  Kurtz  that 
the  Deed  was  to  be  sent  to  Cumberland  Lumber  Company  in 
care  of  Murray  Garsson.  There  was  a  great  deal  of  corre¬ 
spondence  between  Kurtz  and  Cumberland.  The  letters 
from  Cumberland  were  all  signed  by  Dr.  Garsson  as  presi¬ 
dent.  When  any  occasion  came  for  May  in  his  capacity  as 
agent  of  Cumberland  to  write  Kurtz,  lie  did  not  sign  such 
letters  as  an  officer  of  the  company  or  indicate  in  any  way 
that  any  one  other  than  Henry  M.  Garsson  was  the  owner 
and  president.  Title  to  the  property  was  taken  by  Henry 
Garsson— NOT  BY  MAY. 

When  title  was  closed  for  the  sale  of  the  property  to 
Cumberland,  and  it  was  necessary  for  Mineral  Development 
Company  to  have  a  copy  of  the  corporate  resolution 
authorizing  the  purchase  of  the  property,  such  resolution 
was  drawn  up,  signed  and  sent  to  the  seller  by  Henry  M. 
Garsson— NOT  BY  MAY. 

(c)  When  Levin  had  incorporated  Cumberland  and 
had  received  the  minute  books  from  the  Corporation  Trust 
Company,  such  books  showed  that  the  directors  of  the  com¬ 
pany  were  Levin,  Freeman  and  Murray  Garsson — NOT 
MAY. 

(d)  When  Levin  transmitted  the  minute  books  and 
stock  to  the  owners  of  Cumberland,  he  transmitted  such 
books  to  Henry  Garsson — NOT  MAY. 

(e)  During  all  times  from  the  organization  of  the  cor¬ 
poration  to  the  date  of  the  trial  the  minute  and  stock  books 
were  in  the  legal  possession  of  Henry  Garsson — NOT  MAY. 
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(f)  When  stock  certificates  were  prepared  in  the  stock 
certificate  book,  all  the  total  authorized  capital  stock  was 
•made  out  in  the  name  of  Henry  M.  Garsson — NOT  MAY. 

(g)  When  the  stock  certificates  were  signed,  they 
were  signed  by  Cumberland  Lumber  Company  by  Henry 
M.  Garsson — NOT  MAY. 

(li)  When  Cumberland  Lumber  Company  was  consid¬ 
ering  the  sale  of  the  property  and  a  survey  of  the  standing 
timber  was  required,  such  survey  was  ordered  by  Henry 
Garsson— NOT  BY  MAY. 

(i)  When  there  was  a  contemplated  arrangement 
under  which  Brown  was  to  operate  the  property,  the  docu¬ 
ments  setting  forth  the  terms  of  the  arrangement  were 
signed  by  Cumberland  Lumber  Company  by  Henry  M. 
Garsson,  President — NOT  BY  MAY. 

(j)  When  there  was  a  proposed  sale  of  the  property 
to  Burns  and  Pobst,  and  resolutions  and  deeds  had  to  be 
signed  in  connection  therewith,  such  deed  was  signed  and 
such  resolution  was  signed  by  Henry  M.  Garsson  as  presi¬ 
dent,  showing  the  ownership  to  be  in  him — NOT  IN  MAY. 

(k)  When  an  action  had  been  brought  against  Brown 
to  compel  him  to  account  for  lumbers  which  Cumberland 
claimed  lie  was  unlawfully  selling  the  complaint  for  an 
accounting  and  injunction  was  authorized  and  signed  by 
Cumberland  by  Henry  M.  Garsson,  President  —  NOT 
BY  MAY. 

(l)  When  the  property  was  sold  to  Brown,  the  deed 
of  sale  was  executed  by  Cumberland  Lumber  Company  by 
Henry  M.  Garsson,  President— NOT  BY  MAY. 

(m)  When  the  Cumberland  property  was  sold  to 
Brown  in  1946  for  $40,000,  the  proceeds  were  received, 
deposited,  and  disbursed  by  Dr.  Garsson — NOT  BY  MAY. 
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(n)  "When  Gellman  testified  with  reference  to  the 
Cumberland  transaction  with  Erie,  he  stated  that  the  owner 
of  Cumberland  was-SeSmai — XOT  MAY. 

(o)  When  Glick  testified  with  reference  to  the  trans¬ 
action  between  Cumberland  and  Erie  and  Batavia,  he 
stated  that  the  owner  of  Cumberland  was  Garsson — NOT 
MAY. 

(p)  May,  Henry  Garsson  and  Freeman  testified  that 
the  owner  of  Cumberland  Lumber  Company  at  all  times 
was  Henry  M.  Garsson — XOT  MAY. 

Obviously,  the  preponderance  of  direct  evidence  is  all 
in  one  direction — namelv,  that  Henrv  Garsson  owned  Cum- 
berland  Lumber  Company  and  that  May  did  not.  The  infer¬ 
ence  which  can  be  drawn  from  the  evidence  upon  which  the 
Government  bases  its  conclusions  that  May  was  or  was  to 
be  the  owner  of  Cumberland  Lumber  Company  arc  consis¬ 
tent  with  the  ownership  of  ( 1  nnibcrland  bp  Henry  Garsson. 
It  is  not  a  person’s  impression  that  makes  one  the  owner 
of  land,  stock  or  other  property — it  is  the  fact,  the  record, 
the  documents.  Neither  Brown  nor  Fields  nor  any  one  else 
who  had  such  impression  were  basing  it  upon  any  legal 
foundation.  By  the  same  token,  it  might  be  said  that  Brown 
owned  the  property,  or  that  Fields  owned  the  property  if 
we  use  their  self-serving  declarations  for  the  basis  of 
determining  ownership,  because  each  stated  unequivocally 
that  he  did  own  the  property  during  the  very  time  he 
testified  that  he  had  thought  that  May  owned  the  property. 

In  fact,  neither  Fields,  Brown,  nor  May  owned  Cum¬ 
berland  Lumber  Company.  It  always  belonged  to  Henry 
Garsson.  With  the  ownership  of  Cumberland  thus  estab¬ 
lished  in  Henry  Garsson,  any  advances  made  by  Erie  or 
‘  Batavia  or  Murray  Garsson  or  Henry  Garsson  to  Cum¬ 
berland,  or  for  the  account  of  Cumberland,  constituted  a 
payment  to  Henry  Garsson  and  not  to  May. 
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The  treatment  of  the  Cumberland  advances  on  the 
books  of  Erie  and  Batavia  belies  the  existence  of  any 
secret  agreement  among  these  defendants.  When  moneys 
were  advanced  by  Erie,  they  were  advanced  according  to 
the  books  to  Murray  Garsson  and  to  Henry  Garsson  in 
part  and  to  Cumberland  Lumber  Company  in  part.  Such 
advances  were  subsequently  transferred  to  the  Cumber¬ 
land  Lumber  Company  account.  The  books  of  Erie,  as  cor¬ 
roborated  by  the  testimony  of  Gellman  and  Glick,  always 
showed  these  advances  as  an  asset  to  be  repaid  to  the 
Company  either  in  the  form  of  inventory,  lumber  or  cash. 
The  checks  were  issued  in  the  ordinary  course  of  business. 
The  entries  were  made  on  the  books  in  the  ordinary  course 
of  business.  These  entries  were  made  at  times  when  Gov¬ 
ernment  auditors  were  auditing  these  books.  There  was  no 
control  of  said  books  by  the  Garssons.  There  was  no 
attempt  to  hide  the  name  of  Cumberland  Lumber  Company 
in  connection  with  these  transactions.  The  matter  was  not 
treated  on  Erie’s  books  as  a  gift — but  as  advances.  When 
Cumberland  Lumber  Company  was  able  to  repay  these 
advances  to  Erie,  it  did  do  so.  On  the  books  of  Batavia 
likewise  the  advances  were  made  in  the  formation  of  check 
directly  to  Cumberland  Lumber  Company  entered  on  the 
books  in  the  ordinary  course  of  business  at  times  when 
such  books  were  being  audited  by  Government  auditors. 
These  checks  were  treated  as  advances  to  be  repaid  in  the 
form  of  lumber  or  cash. 

The  purchase  orders  issued  by  both  Erie  and  Batavia 
were  of  the  same  type  issued  to  other  companies  to  which 
advances  had  been  made.  Invoices  received  by  other  lumber 
companies  and  other  suppliers  in  connection  with  advances 
made  before  materials  were  shipped  were  similar  to 
invoices  that  were  received  from  Cumberland.  Mr.  Arthur, 
Comptroller  of  Batavia,  designated  several  of  the  invoices 
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received  by  Bethlehem  and  other  suppliers  as  memo  or 
pro  forma  invoices.  The  court,  upon  examination  of  these 
invoices,  was  unable  to  distinguish  between  such  invoices 
and  a  regular  invoice,  its  form  being  identical  with  that  of 
the  regular  invoice. 

The  only  inference  that  can  be  drawn  from  the  method 
by  which  this  transaction  was  handled  —  the  voluminous 
documents  showing  each  advance,  proves  that  there  was 
nothing  hidden  or  sinister  about  such  advances  —  but 
rather,  on  the  contrary,  that  they  were  what  Gellman  and 
Glick  described  them  as — advances  to  Garsson  for  lumber 
and  nothing  else. 

If  a  conspiracy  or  illegal  agreement  existed  for  the 
secret  payment  to  May  of  compensation,  certainly  this 
method  of  advancing  payments  would  not  be  considered 
secret  by  any  stretch  of  the  imagination.  The  proof  in  the 
form  of  exhibits,  of  actual  books,  records  and  checks,  is 
the  best  proof  of  the  absence  of  a  secret  understanding. 
The  proof  is  consistent  with  innocence  and  is  not  consistent 
with  guilt. 

Convictions  have  been  reversed  in  many  cases  for 
failure  to  direct  the  verdict  in  accordance  with  the  rule 
that  the  trial  court  must  direct  an  acquittal,  where  there 
is  no  substantial  evidence  of  guilt.  See  Read  v.  U.  S.  42  F 
(2d)  636,  638  (C.C.A.  8th) ;  McLaughlin  v.  U.S. ,  26  F  (2d) 
1,  (C.C.A.  3d),  Leslie  v.  U.S.,  43  F  (2d)  288  (C.C.A.  10th); 
Tinsley  v  U.S.,  43  F  (2d)  890,  893  (C.C.A.  8th);  Graceffo 
v.  U.S. ,  46  F  (2d)  852  (C.C.A.  3rd). 

The  importance  of  the  rule  in  criminal  cases  is  indi¬ 
cated  in  Leslie  v.  U.S.,  supra,  in  the  concurring  opinion  of 
Circuit  Judges  Lewis  and  McDermott  (p.  290) : 

“The  rule  is  right.  The  government  must  estab¬ 
lish  guilt.  The  court  must  direct  a  verdict  if  no  sub- 
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stantial  proof  of  guilt  is  offered.  When  the  proof  rests 
on  circumstances  which  lead  as  rationally  to  the 
conclusion  of  innocence  as  of  guilt,  there  is  no  proof 
of  guilt  and  nothing  to  go  to  the  jury.  Juries  are  not 
permitted  in  civil  cases  to  speculate  as  to  the  negli¬ 
gence  of  the  defendant  (citing  cases) ;  they  should  not 
be  permitted  to  guess  at  the  guilt  of  a  defendant  in  a 
criminal  case.” 

In  the  summaries  of  the  evidence  set  forth  in  the 
Statement  of  the  Case,  we  have  demonstrated  that  all  of  the 
evidence  here  was,  at  the  very  least,  equally  consistent 
with  innocence  as  with  guilt.  It  was  the  duty  of  the  trial 
Court,  therefore,  either  to  grant  these  appellants’  Motions 
for  Judgment  of  Acquittal  at  the  close  of  the  Government’s 
case  or  at  the  close  of  all  the  evidence  in  the  case.  At  the 
very  least,  it  should  have  granted  these  appellants’  Motions 
for  New  Trial  and  in  Arrest  of  Judgment. 

Appellant  May  in  his  Brief  (Point  III  of  Argument) 
also  discusses  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  conviction  of  the  defendants  on  Counts  I, 
III  and  IV  of  the  indictment.  In  order  to  avoid  duplication, 
we  respectfully  incorporate  t  he  argument  on  that  point  by 
reference  thereto. 

The  judgments  of  conviction  should  be  reversed  and 
judgment  entered  in  favor  of  these  defendants. 


V.  THE  TRIAL  COURT  ERRED  IN  ADMISSION  OF 
CERTAIN  TESTIMONY  IN  BEHALF  OF  GOVERN¬ 
MENT. 

A.  Greenbrier  and  other  collateral  transactions 

Among  the  most  serious  and  prejudicial  errors  of  the 
lower  Court  were  the  admissions  into  evidence  of  various 
collateral  transactions,  which  went  far  in  prejudicing  the 
jury  against  these  defendants.  Among  these  were  pay- 
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ment  of  the  four  $1250  Buckley  notes  by  Freeman  with 
Murray  Gars  son’s  funds  and  the  $2500  deposited  in  May’s 
account  at  the  Washington  Bank  which  were  the  result  of 
the  so-called  “Greenbrier  transaction”;  the  “Schwamm 
appointment”;  the  “Heath-R.  V.  May-Rapp  transaction”; 
the  “R.  V.  May-B.  Kohl-Dade  Mill  Lumber  Company  Shell 
Box  Contract  with  Erie”;  the  “Pfc.  Freeman  Military 
Status”;  “Capt.  Garsson’s  Court  Martial”;  “Teitelbaum 
draft  deferment”;  and  others.  These  have  been  mentioned 
in  the  summaries  of  the  evidence  under  the  Statement  of 
the  Case. 

• 

In  many  cases  the  courts  have  said  that  in  ruling  upon 
the  admissibility  of  circumstantial  evidence  great  latitude 
may  be  allowed.  This  is  especially  true  in  conspiracy 
prosecutions.  But  such  rulings  are  always  subject  to  two 
qualifications — (1)  the  evidence  must  have  probative  force 
and  relevance;  and  (2)  even  where  otherwise  admissible, 
its  prejudicial  effect  may  be  so  great  that  it  will  never¬ 
theless  be  excluded. 

In  Wigmore  on  Evidence,  vol.  VI,  Sec.  1904  (3rd  Ed.), 
the  author  states: 

“Circumstantial  evidence,  concededly  relevant, 
may  nevertheless  be  excluded  by  reason  of  the  general 
principle  (ante,  #1863)  that  the  probative  usefulness 
of  the  evidence  is  more  than  counterbalanced  by  its  dis¬ 
advantageous  effects  in  confusing  the  issues  lief  ore  the 
jury,  or  in  creating  an  undue  prejudice  in  excess  of  its 
legitimate  probative  weight.  In  either  case,  its  net 
effect  is  to  divert  the  jury  from  a  clear  study  of  the 
exact  purport  and  effect  of  the  evidence,  and  thus  to 
obscure  and  suppress  the  truth  rather  than  to  reveal 

it.  *  *  *  ”  (Italics  ours) 

As  Mr.  Justice  Cardozo  said  in  Shepard  v.  United 
States,  290  U.S.  96,  104: 

“When  the  risk  of  confusion  is  so  great  as  to 
upset  the  balance  of  advantage,  the  evidence  goes  out. 
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Thayer,  Preliminary  Treatise  on  the  Law  of  Evidence, 

266,  516;  Wigmore,  Evidence,  1421,  1422,  1714.” 

It  is  submitted  that  the  proof  of  these  collateral  trans¬ 
actions  was  extremely  prejudicial  to  the  defendants.  It  was 
incompetent  for  any  legitimate  purpose,  and  should  not 
have  been  admitted. 

B.  Miscellaneous  inadmissible  testimony 

In  addition  to  these  inadmissible  collateral  matters,  the 
Court’s  attention  is  directed  to  the  lower  Court’s  error  in 
admitting  into  evidence  certain  other  incompetent,  irrele¬ 
vant  and  immaterial  testimony  (to  all  of  which  objections 
were  made),  which  contributed  substantially  to  bringing 
about  the  verdict  of  guilty  despite  the  lack  of  any  evidence 
to  justify  it.  The  length  of  this  Brief  prohibits  burdening 
this  Court  with  detailed  discussion  of  these  Assignments  of 
Error,  many  of  which  are  covered  in  the  Brief  of  Appellant 
May.  Among  others,  these  include : 

1.  The  error  in  admitting  into  evidence  testimony  of 
witness  Spradlin  that  he  had  received  the  “impression” 
that  May  was  the  owner  of  the  Cumberland  Lumber  Com¬ 
pany  (Tr.  3  :  250  ;  3-295-296). 

2.  The  error  in  admitting  into  evidence  the  testimony 
of  witness  Fields  that  “he  decided  there  was  something 
wrong”  with  the  Cumberland  transaction  (Tr.  5 :  481). 

3.  The  error  in  admitting  into  evidence  the  letters  be¬ 
tween  May  and  Fields,  written  without  the  knowledge  or 
authorization  of  either  of  these  appellants  (Tr.  4:  384). 

4.  The  error  in  admitting  into  evidence  Col.  O’Hara’s 
testimony  that  someone  in  the  Quartermaster  General 
Office  had  told  him  that  that  office  had  had  calls  from  May 
(Tr.  10:  1267, 1280). 

5.  The  error  in  admitting  into  evidence  testimony  of 
witness  Col.  0  ’Hara  that  no  other  Congressman  ever  asked 
him  to  refrain  from  cancelling  a  contract  (Tr.  10: 1204). 
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6.  The  error  in  admitting  into  evidence  testimony  of 
witness  Col.  Sheets  that  Erie  and  Batavia  were  ‘‘not  good 
producers’’  (Tr.  10:  1395). 

7.  The  error  in  admitting  into  evidence  testimony  of 
witness  Gen.  Royall  (Tr.  15:  1997)  and  others  that  May 
had  never  contacted  them  in  behalf  of  other  contractors. 

8.  The  error  in  admitting  into  evidence  letters  be¬ 
tween  May  and  Gen.  Eisenhower  relative  to  Capt.  Gars- 
son’s  court  martial  (Exs.  145,  146  and  147,  Tr.  16  :  2053) 
without  giving  defendants  the  opportunity  to  be  confronted 
by  this  witness  and  to  cross-examine  him  as  to  the  receipt 
and  background  thereof. 

9.  The  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  May  that  he  had  been  sued  by  some 
of  the  stockholders  of  the  Greenbrier  corporation  (Tr.  24: 
3214). 

10.  The  error  in  admitting  into  evidence  testimony  of 
witness  Col.  Hunt  that  Batavia’s  performance  record  was 
veiy  bad  (Tr.  17:  2146). 

11.  The  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  Brown  that  he  dealt  with  Mav  on  the 
theory  he  owned  Cumberland  (Tr.  6:  669). 

12.  Tlie  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  Dr.  Garsson  relative  to  salaries  re¬ 
ceived  by  himself,  his  brother  and  Freeman  (Tr.  33  :  5011, 
5012,  5037). 

13.  The  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  Dr.  Garsson  that  he  never  put  any 
money  into  either  Erie  or  Batavia  (Tr.  34  :  5050)  and  in 
refusing  defendants’  motion  for  withdrawal  of  a  juror 
based  on  said  error. 

14.  The  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  Dr.  Garsson  that  May  never  got  re- 
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suits  for  him  (Tr.  34:  5039)  and  later  refusing  defense  to 
show  that  May’s  telephone  calls  did  not  produce  results. 

15.  The  error  in  admitting  into  evidence  testimony  on 
cross-examination  of  Newlin,  Zahn,  Wylie  and  Rich,  char¬ 
acter  witnesses  for  Dr.  Garsson,  whether  they  had  heard 
that  Dr.  Garsson  had  been  indicted  in  the  Southern  District 
for  New  York,  had  been  dismissed  from  the  Treasury  De¬ 
partment,  and  had  been  refused  admission  to  the  New  York 
Bar  in  1938,  when  he  had  been  acquitted  of  the  charge  for 
which  he  had  been  indicted,  dismissed  and  refused  admis¬ 
sion  as  far  back  as  1926  (Tr.  36:  5300,  5303,  5315,  5328, 
5344,  5435;  Tr.  40:  5908). 

16.  The  error  in  admitting  into  evidence  testimony,  on 
cross-examination  of  Freeman,  testimony  as  to  whether  he 
had  ever  given  any  money  or  campaign  contributions  to 
May  (Tr.  41:  6093,  6106-6112,  6133),  thus  re-opening  the 
testimony  of  witnesses  Feldman  and  Dickerson  as  to  the 
two  $1000  checks  to  R.  V.  May  for  May’s  campaign,  which 
testimony  had  previously  been  excluded  from  the  evidence 
when  the  Court  directed  a  judgment  of  acquittal  in  favor 
of  Freeman  at  the  close  of  the  Government’s  case. 

17.  The  error  in  admitting  into  evidence  on  rebuttal 
Exhibit  179,  the  Teitelbaum  notebooks,  as  contradiction  of 
Dr.  Garsson ’s  denial  that  he  had  dictated  the  Cumberland 
invoices  to  Erie — Exs.  105, 106  and  107  (Tr.  40:  5908-5909), 
since  this  was  part  of  the  Government’s  case  in  chief. 

IS.  The  error  in  admitting  into  evidence  on  rebuttal 
the  testimony  of  Miss  Pritchard  identifying  Exhibit  187,  the 
fee  book  of  Attorney  Levin  (Tr.  43:  6212),  to  prove  that 
Levin  had  not  received  $1300  in  fees  from  Freeman  for 
Cumberland  Lumber  Company  in  August  or  September 
1944. 

19.  The  error  in  admitting  into  evidence  on  rebuttal 
testimony  of  Congressman  Buckley  that  May  had  bor- 


104 


rowed  $5000  from  him  in  contradiction  of  May’s  testimony 
that  he  had  borrowed  this  sum  as  an  accommodation  for  M. 
Garsson  and  Freeman  in  connection  with  the  Greenbrier 
transaction  (Tr.  42:  6120,  6201)  when  May  had  nowhere 
testified  that  he  had  informed  Buckley  that  he  was  an 
accommodation  maker  when  he  made  the  loan. 

20.  The  error  in  admitting  into  evidence  on  rebuttal 
Exhibit  183,  a  letter  dated  April  6,  1943,  from  Gen.  Ham¬ 
mond  to  Gen.  Campbell  stating  that  the  latter’s  letter  of 
introduction  of  .Dr.  Garsson  had  been  left  in  his  office  in 
his  absence  (Tr.  40:  5940,  5942),  without  confronting  Dr. 
Garsson  with  Gen.  Hammond  and  permitting  him  to  cross- 
examine  him  as  to  the  receipt  of  the  letter. 

The  foregoing  and  many  other  errors  were  committed 
by  the  Court  in  the  admission  of  testimony  offered  in 
behalf  of  the  Government.  The  inadmissibility  of  such 
testimony  and  exhibits  is  self-apparent  and  needs  no  cita¬ 
tion  of  authorities.  Some  of  the  said  testimony  was  hearsay 
and,  therefore,  incompetent  and  inadmissible.  Other  of  said 
testimony  offered  as  rebuttal  was  part  of  the  Government’s 
case  in  chief  and  so,  incompetent  and  inadmissible.  The 
accumulation  of  such  inadmissible  testimony  was  extremely 
prejudicial. 


VI.  THE  TRIAL  COURT  ERRED  IN  THE  EXCLU¬ 
SION  OF  CERTAIN  TESTIMONY  OFFERED  IN 
BEHALF  OF  DEFENDANTS. 

The  appellants  were  also  highly  prejudiced  by  the 
Court’s  action  in  excluding  certain  testimony  offered  both 
during  cross-examination  of  Government  witnesses  and 
during  the  defendants’  case  in  chief.  These  errors  center 
principally  around  the  Trial  Court’s  action  in  excluding 
testimony:  (1)  relative  to  advances  made  by  the  Govern- 
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ment  to  Erie  and  Batavia  similar  in  nature  to  the  advances 
made  by  these  corporations  to  Cumberland;  (2)  relative  to 
circumstances  preceding  and  following  the  filing  of  com¬ 
plaints  by  the  defendants  and  these  corporations  with 
Chairman  May,  which  testimony  would  have  corroborated 
the  testimony  of  the  defendants  May  and  Dr.  Garsson  as 
to  their  motives. 

A.  Error  in  exclusion  of  testimony  re  advances  by  Govern¬ 
ment  to  Erie  and  Batavia 

The  defendants  offered  to  prove  through  the  witness 
Arthur  that  the  Government  had  made  advances  to  Erie 
and  Batavia.  They  also  identified  as  defendants’  Exhibits 
225  and  227a  certain  letters  from  the  Government  showing 
that  such  advances  had  been  made.  These  offers  were  re¬ 
jected  (Tr.  27:  3601,  3606,  3614,  3630).  A  motion  to  strike 
testimony  by  Dr.  Garsson  relative  to  such  advances  by  the 
Government  to  Batavia  was  later  sustained  (Tr.  30:  3902). 

The  Government’s  case  was  built  around  the  theory 
that  the  advances  to  Cumberland  by  Erie  and  Batavia  were 
a  subterfuge  to  cover  up  alleged  payments  of  monies  by  the 
defendants  and  these  firms  to  the  Congressman  for  services 
rendered  or  to  be  rendered  by  him  in  their  behalf.  The  de¬ 
fense  offered  to  show  that  such  advances  for  materials  not 
yet  manufactured  or  to  be  delivered  at  an  unknown  future 
date  were  regular  and  in  the  due  course  of  the  business  of 
these  corporations.  Defendants  offered  to  show  that  it 
was  normal  business  practice  for  these  firms  to  make  ad¬ 
vances  to  such  other  corporations  as  California  Redwood 
Company  and  Bethlehem  Steel  Company,  Temprite  Prod¬ 
ucts  Company  and  Guardian  Electric  Company,  and  that, 
therefore,  the  advance  to  Cumberland  was  merely  carrying 
out  a  regular  business  procedure.  The  fact  that  advances 
had  been  made  to  these  corporations  by  the  Government  on 
goods  not  then  manufactured  was  relevant  and  competent 
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testimony.  The  exclusion  of  such  evidence,  under  the  cir¬ 
cumstances  of  this  case,  was  prejudicial. 

B.  Error  in  exclusion  of  testimony  re  bona  fides  or  good 

faith  of  Defendants 

(1)  Re:  Unfair  Treatment  Preceding  Complaints  to 

Chairman  May: 

Botli  the  Government  and  the  Trial  Court  proceeded  on 
the  theory  that  the  prosecution  had  proved  the  allegations 
under  the  counts  in  the  indictment  by  merely  showing  that 
certain  monies  had  been  received  by  Congressman  May  in 
behalf  of  Cumberland  Lumber  Company,  or  growing  out  of 
the  Greenbrier  transaction,  and  that  he  had  made  certain 
telephone  calls,  written  certain  letters  and  attended  certain 
conferences  in  return  therefor.  The  Trial  Court  excluded 
any  attempt,  during  the  cross-examination  of  the  Govern¬ 
ment  witnesses,  to  show  that  the  defendants  contacted  May 
only  after  they  had  exhausted  every  possible  source,  and 
only  after  they  had  advised  him  of  the  unfair  treatment 
they  had  received  in  the  Chicago  Ordnance  District  or  in 
the  other  agencies. 

The  cross-examination  of  the  Government  witnesses 
was  thus  limited,  as  seen  in  the  following  examples:  Dur¬ 
ing  the  cross-examination  of  Cox,  defense  was  not  per¬ 
mitted  to  question  the  witness  as  to  the  functions  of  the 
Military  Affairs  Committee  (Tr.  10: 1223).  Defense  was  not 
permitted  to  cross-examine  Gen.  Hardy  relative  to  the 
alleged  unfair  treatment  received  by  these  firms  in  the 
Chicago  District  (Tr.  12:  15G6).  The  Court  prohibited  the 
defendants  from  showing  by  cross-examination  of  that  the 
complaints  made  to  May  were  justifiable  (Tr.  13:  1614). 
Again  during  the  cross-examination  of  Gen.  Porter,  the 
Court  refused  to  permit  the  defense  to  go  into  the  merits 
of  the  complaints  filed  with  Chairman  May  (Tr.  13:  1660). 
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Then  during  the  cross-examination  of  Col.  Hauck,  the  lower 
Court  stated  that  he  was  not  going  into  any  detail  on  cross- 
examination  relative  to  requests  made  of  Col.  Hauck  by 
other  Congressmen  with  reference  to  Military  personnel 
matters  (Tr.  13: 1708).  Later,  during  the  cross-examination 
of  Schwamm  (Tr.  15:  1937,  1954)  and  Assistant  Secretary 
of  War  Peterson  (Tr.  15:  2002)  the  Court  excluded  testi¬ 
mony  concerning  efforts  made  by  Mrs.  Eleanor  Roosevelt 
and  others  to  secure  an  appointment  for  Schwamm.  Some¬ 
what  later,  during  the  cross-examination  of  Col.  French, 
the  Court  stated  that  the  reason  given  to  May  at  the  meet¬ 
ing  on  April  12,  1945,  for  the  delay  in  the  production  of 
tent  poles  was  immaterial  (Tr.  17:  2139).  Thereafter,  the 
Court  restricted  the  cross-examination  of  Gen.  Ulio  relative 
to  similar  requests  made  of  him  by  other  Congressmen 
(Tr.  17:  2171). 

Turning  from  the  errors  in  exclusion  of  testimony 
during  cross-examination  of  Government  witnesses  to  er¬ 
rors  committed  by  the  Trial  Court  in  exclusion  of  testimony 
offered  during  the  defendants’  case  in  chief,  we  find  many 
restrictions  during  the  testimony  of  Chairman  May  and  Dr. 
Garsson.  At  one  point  the  Court  stated  it  would  not  permit 
examination  as  to  what  situation  confronted  May  when  he 
was  alleged  to  have  interceded  in  behalf  of  these  firms,  or 
whether  May  was  right  or  wrong  in  so  interceding  (Tr.  21: 
2757).  Later,  the  Court  excluded  defendants’  Exhibits  70 
and  71,  which  declared  the  nature  of  the  services  performed 
by  May  as  Chairman  of  the  House  Military  Affairs  Com¬ 
mittee  (Tr.  21:2763,  2767). 

The  foregoing  testimony  thus  offered  and  excluded  by 
the  Court  went  to  the  very  crux  of  the  case.  It  would  have 
shown  that  the  motives  of  Dr.  Garsson  and  the  other  de¬ 
fendants,  in  contacting  May  in  his  capacity  as  Chairman 
of  the  House  Committee,  were  to  bring  to  his  attention  the 
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unfair  treatment  that  these  firms  and  individuals  were 
receiving  from  the  Chicago  Ordnance  District  and  from 
other  agencies.  It  wrould  have  shown  that  Chairman  May 
interceded  in  their  behalf,  not  for  compensation,  but  with 
an  intention  to  check  and  correct  such  discrimination. 

Again  and  again  during  the  course  of  the  trial,  the 
Court  expressed  its  intention  to  limit  both  cross-examina¬ 
tion  and  testimonv  in  chief  offered  to  corroborate  the  state- 
ments  made  by  defendants  as  to  their  motives.  It  often 
expressed  the  fear  that  to  do  so  would  take  the  case  into 
“collateral  avenues.’ ’  However,  it  overlooked  the  most 
important  fact  in  this  case — that  this  was  a  criminal  prose¬ 
cution,  that  defendants  came  into  court  clothed  wdth  the 
presumption  of  innocence,  and  that  the  burden  of  proving 
their  guilt  on  the  counts  in  the  indictment,  beyond  a  reason¬ 
able  doubt,  was  on  the  Government  throughout  the  case. 
In  thus  excluding  the  corroboration  of  defendants’  state¬ 
ments  as  to  their  motives  it  deprived  them  of  the  rights  to 
which  they  were  entitled  under  the  laws  of  the  United 
States.  The  defendants  should  have  been  limited  to  their 
own  statements  as  to  their  motives. 

As  shown  hereinafter  (in  the  argument  of  the  errors 
in  the  Court’s  Charge)  the  Court  indirectly  instructed  the 
jury  that  the  credibility  of  these  defendants  was  for  the 
jury.  In  other  words,  the  Court  instructed  the  jury  that  it 
could  believe  defendants’  statements  as  to  their  motives, 
but  was  not  bound  to  do  so.  If  the  excluded  testimonv  had 
been  admitted,  it  is  possible  that,  in  some  respects  the  jury 
could  have  believed  the  defendants’  statements,  and  in  other 
respects,  including  motives,  could  have  disbelieved  them.  In 
short,  the  defendants  were  entitled  to  have  their  statements 
corroborated  by  the  testimony  of  third  persons  as  to  the 
background  preceding  the  intercessions  by  Congressman 
May. 


109 


The  most  important  error  in  the  exclusion  of  testi¬ 
mony  was  that  in  the  exclusion  of  the  offer  of  proof  on 
behalf  of  the  defendants  (Tr.  35:  5137).  This  is  set  forth 
in  detail  in  the  Appendix  to  this  Brief  at  pages  1  to  5. 
Defendants  offered  to  prove,  through  twenty  witnesses,  that 
certain  facts  existed  in  the  Chicago  Ordnance  District  and 
elsewhere,  which  resulted  in  unfair  treatment  to  these 
firms  and  motivated  the  contacting  of  Chairman  May. 
Again,  the  Court  refused  the  offer  because  it  would  “un¬ 
necessarily  prolong  the  trial.”  In  a  case  in  which  the 
Government  produced  seventy-five  witnesses  and  over  one 
hundred  sixty-five  exhibits  in  its  case  in  chief,  the  Court 
acted  arbitrarily  in  thus  limiting  the  defendants’  right  of 
corroboration. 

That  the  Court  erred  in  refusing  corroboration  of  the 
defendants’  statements  as  to  their  motives  is  seen  in  the 
decision  in  Miller  v.  U.S.,  120  F.  2d  968  (C.C.A.  Kans.).  At 
pages  970-971,  Huxman,  Circuit  Court  Judge  stated: 

“Intent  is  an  essential  element  of  fraud.  23  Am. 
Jurisprudence,  p.  773;  Yusem  v.  United  States,  3  Cir., 
8  F.  2d  6;  Smith  v.  Bridgeport  Machine  Co.,  151  Kan. 
444,  100  P.  2d  65.  Whenever  the  belief  of  a  person  or 
the  motive  of  his  act  or  conduct  is  material,  he  may  not 
only  directly  testify  that  he  had  no  intent  to  defraud, 
but  he  may  buttress  such  statement  with  testimony  of 
relevant  circumstances ,  including  conversations  had 
with  third  persons  or  statements  made  by  them ,  tend¬ 
ing  to  support  his  statement  that  he  had  no  intent  to 
defraud.  Buchanan  v.  United  States,  8  Cir.,  233  F. 
257 ;  Gardom  v.  Woodward,  44  Kan.  758,  25  P.  199,  21 
Am.  St.  Kep.  310;  Potter  v.  United  States,  155  U.  S. 
438, 15  S.  Ct.  144,  39  L.  Ed.  214 ;  Hyde  v.  United  States, 
4  Cir.,  15  F.  2d  816;  Sparks  v.  United  States,  6  Cir.,  241 
F.  777.  A  jury  would  be  more  inclined  to  give  weight 
and  consideration  to  statements  and  conversations  upon 
which  a  conclusion  was  based  than  to  a  mere  state - 
ment  by  the  accused  of  his  conclusion ,  unsupported  by 
such  statements.”  (Italics  ours.) 
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In  C.  I.  T.  Cory.  v.  U.S.,  150  F.  (2d)  S5  (C.C.A. 
Wash.),  in  the  prosecution  of  a  household  implement 
dealer  for  conspiracy  to  cause  to  be  made  an  instrument 
known  to  be  false  for  purpose  of  influencing  the  Federal 
Housing  Administration  to  insure  a  loan  to  borrower  to 
purchase  household  implement,  wherein  the  Government 
relied  upon  the  defendant’s  signature  to  a  certificate  to  the 
lender  which  allegedly  contained  false  statements,  the  Cir¬ 
cuit  Court  held  that  the  defendant  was  entitled  to  show  his 
absence  of  criminal  intent,  and  that  the  instrument  being  of 
doubtful  interpretation,  he  acted  on  advice  of  his  attorney. 
The  Appellate  Court  held  that  the  exclusion  of  such  show¬ 
ing  constituted  reversible  error. 

In  Norcott  v.  U.S.,  65  F.  (2d)  913  (C.C.A.,  111.),  cert, 
den.  54  S.  Ct.  130,  290  U.  S.  694,  7S  L.  Ed.  597,  in  a  prose¬ 
cution  for  use  of  the  mails  in  executing  a  fraudulent  scheme 
to  sell  securities,  the  Circuit  Court  held  that  the  accused 
may  prove  any  fact  which  throws  light  upon  his  intention, 
or  shows  that  some  material  act  or  condition  was  in  fact 

caused  by  another. 

* 

In  U.  S.  v.  Carnegie  Illinois  Steel  Corporation,  53  F. 
Supp.  S14  (D.  C.  Pa),  the  District  Court,  in  considering 
an  indictment  charging  the  defendant  company  engaged  in 
making  steel  plates  for  the  United  States  with  lawfully 
concealing  material  facts  within  the  jurisdiction  of  Gov¬ 
ernmental  agencies  by  removing  it  from  its  files,  the  Dis¬ 
trict  Court  held  that  where  an  indictment  charges  fraud, 
proof  of  motive  and  intent  is  material.  At  page  815,  Gib¬ 
son,  District  Judge,  stated: 

“Where  fraud  is  alleged,  the  door  to  proof  is  not 

narrow.” 

Thus  it  is  seen  that  the  defendants  were  highly  preju¬ 
diced  by  the  Court’s  action  in  limiting  the  proof  as  to  their 
motives  to  their  own  statements.  They  were  entitled  to 


Ill 


buttress  and  corroborate  such  statements  by  independent 
substantive  evidence. 

(2)  Re:  "Negative  Results  Following  Complaints  to 

Chairman  May: 

The  Court  also  erred  in  excluding  testimony  sought  to 
be  brought  out  on  cross-examination  of  Government  wit¬ 
nesses  and  in  defendants’  case  in  chief  that  May’s  inter¬ 
cession  in  behalf  of  these  corporations  did  not  produce  any 
results  (Tr.  22:  2914,  Tr.  23:  2971,  Tr.  23:  2393).  Although 
it  is  admitted  that  it  is  not  necessary  to  prove  that  the 
object  of  a  conspiracy  or  unlawful  agreement  was  accom¬ 
plished  in  order  to  sustain  a  conviction  under  18  U.S.C.A. 
Sec.  88  or  Sec.  203,  nevertheless,  such  proffered  testi¬ 
mony  in  this  case  was  material,  relevant  and  competent. 
The  defendants  offered  to  show  that  even  though  they 
made  complaints  to  Chairman  May,  and  even  though  he  in¬ 
terceded  in  their  behalf,  his  efforts  did  not  rectify  the 
unfair  treatment  they  received  from  the  various  Govern¬ 
mental  agencies.  In  considering  whether  the  Cumberland 
monies  received  and  deposited  by  May  in  his  personal 
account,  and  the  monies  paid  on  the  Greenbrier  transaction 
were  compensation  for  services  rendered  or  to  be  rendered, 
the  fact  that  May  never  accomplished  anything  for  the 
defendants  was  material.  It  would  be  illogical  to  infer  that 
the  continued  payments  by  these  corporations  and  defend¬ 
ants  to  and  in  behalf  of  Cumberland  Lumber  Company 
constituted  payments  to  May  if  he  secured  no  results.  If 
only  one  or  two  payments  had  been  made,  which  might  be 
construed  as  advance  compensation,  that  construction 
vould  be  negatived  by  payments  after  the  failure  of  May’s 
ittempts  to  help  the  war  effort. 

It  is  submitted  that  the  exclusion  of  the  foregoing 
testimony  as  to  advances  by  the  Government  and  also  as  to 
the  bona  fides  of  these  defendants  offered  in  behalf  of 
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defendants  was  highly  prejudicial  and  warrants  the  re¬ 
versal  of  their  conviction. 


VIT.  DEFENDANTS  DID  NOT  HAVE  A  FAIR  AND 

IMPARTIAL  TRIAL. 

Introductory 

It  might  be  stated  as  a  general  proposition  that  the 
defendant  in  a  criminal  case  has  a  right  to  a  “fair  trial”: 
Cyclopedia  of  Federal  Procedure,  2nd  Edition,  Vol.  9,  Sec. 
4350,  page  475.  In  Miller  v.  V.  120  F.  (2d)  968  (C.C.A. 
10),  the  Court  says  at  p.  973: 

“The  bars  which  guard  the  right  to  a  fair  trial, 
such  as  is  guaranteed  by  our  Constitution,  include 
court  procedure,  rules  of  evidence  and  proper  instruc¬ 
tions  to  the  jury.  These  bars  must  not  be  lowered. 
To  do  so  is  to  strike  at  the  very  foundation  of  our 
system  of  jurisprudence  which  has  for  its  ultimate 
goal  the  preservation  and  protection  of  the  liberty  and 
freedom  of  the  individual  citizen.” 

In  Sunderland  v.  U.  S .,  19  F.  (2d)  202-216: 

“The  term  ‘fair  trial’  is  often  used,  but  not  often 
defined.  #  *  *  It  means  a  trial  before  an  impartial 
judge,  an  impartial  jury,  and  in  an  atmosphere  of  judi¬ 
cial  calm.  Being  impartial  means  being  indifferent  as 
between  the  parties.  It  means  that  the  acts  and  lan¬ 
guage  of  the  prosecuting  attorney  are  subject  to  con¬ 
trol;  that  his  duty  consists,  not  in  securing  conviction 
at  all  hazards,  but  in  ascertaining  the  truth.  It  means 
that  the  defendant  shall  have  a  fair  opportunity 
through  his  counsel  to  outline  his  defense  to  the  jury. 
It  means  that  the  right  of  cross-examination  shall  be 
respected.  It  means  that,  while  the  judge  may  and 
should  direct  and  control  the  proceedings,  and  may 
exercise  his  right  to  comment  on  the  evidence,  yet  he 
may  not  extend  his  activities  so  far  as  to  become  in 
effect  either  an  assisting  prosecutor  or  a  thirteenth 
juror.  It  means  that,  if  evidence  of  good  character  of 
the  defendant  is  introduced,  an  adequate  instruction 


113 


to  the  jury  should  be  given  touching  the  probative  value 
of  such  evidence.  ’  ’ 

It  is  submitted  that  defendants  did  not  have  a  fair  and 
impartial  trial  because  of  the  conduct  of  both  the  Court  and 
the  prosecuting  attorney  in  the  particulars  hereinafter  set 
forth.  The  Court  must  take  judicial  knowledge  of  the  fact 
that,  prior  to  the  grand  jury  investigations  of  the  affairs  of 
Erie  and  Batavia  and  of  these  defendants,  the  Senate  Com¬ 
mittee  Investigating  the  National  Defense  Program  had 
conducted  both  closed  hearings  as  well  as  public  hearings 
with  reference  to  said  matters.  The  public  hearings  lasted 
approximately  a  month.  The  testimony  adduced  at  these 
public  hearings  constituted  “hot  news”.  Throughout  July 
and  August,  1946,  the  newspapers  in  this  country,  and 
particularly  in  the  District  of  Columbia,  were  filled  with 
almost  verbatim  accounts  of  the  hearings.  It  was  impos¬ 
sible  for  any  party  living  in  the  District  during  those 
hectic  days  to  have  forgotten  all  of  the  publicity  accorded 
the  so-called  “May-Garsson”  hearings. 

It  is  with  the  foregoing  background  in  mind  that  the 
Court  must  examine  the  defendants’  claim  that  thev  were 
deprived  of  a  fair  and  impartial  trial. 

A.  The  Prosecuting  Attorney’s  Misconduct  Deprived  De¬ 
fendants  of  Such  Fair  and  Impartial  Trial 

In  addition  to  the  various  trial  errors  referred  to  in 
this  Argument  and  to  the  misconduct  of  the  Trial  Court, 
defendants  respectfully  submit  that  the  mere  reading  of 
the  transcript  of  the  testimony  shows  that  they  did  not 
obtain  that  fair  and  impartial  trial  which  is  guaranteed  to 
them  by  the  Constitution.  Many  times  the  prosecuting 
attorney  made  prejudicial  remarks  in  the  hearing  of  the 
jury.  Although  it  is  the  prosecutors  duty  to  use  every 
legitimate  means  to  bring  about  a  just  conviction,  it  is  also 
his  duty  to  refrain  from  improper  methods  calculated  to 
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produce  a  wrongful  conviction.  That  he  overstepped  the 
bounds  of  that  propriety  and  fairness  which  should  char¬ 
acterize  the  conduct  of  such  an  officer  in  the  prosecution  of 
a  criminal  case  is  clearly  shown  by  the  record.  He  was 
guilty  of  assuming  prejudicial  facts  not  in  evidence;  of 
suggesting  by  his  questions  that  statements  had  been  made 
to  him  personally  out  of  court,  in  respect  of  which  no  proof 
was  offered  (Behm);  of  accusing  defense  counsel  of  im¬ 
proper  and  unethical  tactics;  and,  in  general,  of  conducting 
himself  in  a  thoroughly  indecorous  and  improper  manner. 

In  the  Appendix  hereto  are  set  forth  a  few  excerpts 
from  the  transcript  of  the  testimony  illustrating  some  of 
the  various  points  of  the  foregoing  summary  ( App.  7  to 
16).  As  stated  in  Berger  v.  U.  S.,  295  U.S.  7S;  55  S.  Ct. 
629,  632: 

“It  is  impossible,  however,  without  reading  the 
testimony  at  some  length,  and  thereby  obtaining  a 
knowledge  of  the  setting  in  which  the  objectional  mat¬ 
ter  occurred  to  appreciate  fully  the  extent  of  the  mis¬ 
conduct.  The  Trial  Judge,  it  is  true,  sustained  objec¬ 
tions  to  some  of  the  questions,  and  insinuations  and 
misstatements,  and  instructed  the  jury  to  disregard 
them.  But  the  insinuation  was  one  which  called  for 
stern  rebuke  and  repressive  measures,  and  if  these 
were  not  successful  for  the  granting  of  a  new  trial.  It 
is  impossible  to  say  that  the  evil  influence  on  the  jury 
of  these  acts  of  misconduct  was  removed  by  such  mild 
judicial  action  as  was  taken.” 

One  of  the  controversial  questions  in  the  case  was 
whether  or  not  certain  high  Government  officials,  such  as 
General  Eisenhower  and  General  Marshall  should  be  called 
by  the  Government,  or  could  be  subpoenaed  by  the  defense. 
During  the  examination  of  Col.  Brooks  with  reference  to 
Exhibit  145,  when  Mr.  Margiotti  objected  to  the  admission 
of  this  Exhibit  into  evidence  without  defendants  being  con¬ 
fronted  with  the  recipient  of  the  letter,  Gen.  Eisenhower, 
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and  being  given  the  opportunity  to  eross-exaipine  him,  the 
following  prejudicial  remark  was  made  at  page  1817  in  the 
presence  of  the  jury : 

“Mr.  Paisley:  The  Court  knows  that  I  realize  and 
counsel  knows  1  realize  they  have  been  identified  by 
General  Eisenhower,  but  /  was  in  the  hope  we  would  not 
have  to  ask  General  Eisenhower  to  come  here. 

The  Court:  If  it  is  objected  to  at  this  time  I  will 
sustain  the  objection.  1  take  it  this  witness  did  not  see 
the  letter.’ *  (Italics  ours.) 

Without  doubt,  the  prosecuting  attorney  wished  to 
leave  with  the  jury  the  impression  that  the  defendants  were 
harassing  this  important  officer  and  that  his  testimony 
was  of  no  consequence. 

At  page  2140,  during  the  redirect  examination  of  Colo¬ 
nel  Hunt,  after  the  trial  Court  had  expressly  stated  that 
Batavia’s  tent  pole  production  record  was  immaterial,  Mr. 
Paisley  nevertheless  knowing  the  contents  of  the  memo, 
asked  the  witness  to  read  a  portion  thereof,  which  stated: 

“The  performance  record  of  this  company  very 
bad;  has  been  for  nearlv  a  vear”. 

Defendants  moved  for  the  withdrawal  of  a  juror  for 
the  reason  that  Government  counsel,  well  knowing  that  that 
testimony  was  incompetent,  irrelevant  and  immaterial,  nev¬ 
ertheless  asked  the  witness  to  read  the  testimonv.  In  fact. 

«  • 

Mr.  Paisley  asked  this  question  deliberately  after  a  confer¬ 
ence  with  his  co-counsel,  knowing  the  testimony  was  preju¬ 
dicial  (Tr.  2148). 

At  pages  4037-403S,  during  the  direct -examination  of 
Dr.  Garsson,  after  the  Court  had  admitted  the  defendants’ 
Exhibit  289  in  corroboration  of  this  defendant’s  state¬ 
ments  as  to  his  motive,  the  prosecuting  attorney  insinuated 
that  the  Government  was  not  being  given  an  opportunity  to 
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contradict  the  witness,  and  that  thereby  “the  jury  gets  a 
distorted  view”. 

At  page  5050,  Mr.  Paisley,  on  cross-examination, 
asked  Dr.  Garsson: 

“Q.  You  didn’t  put  any  money  into  either  one  of 

these  corporations?” 

Defense  counsel  objected,  and,  after  Mr.  Paisley  ad¬ 
mitted  the  question  was  collateral,  the  Court  ruled  it  incom¬ 
petent  (Tr.  5051).  Defense  counsel  then  moved  for  the 
withdrawal  of  a  juror  on  the  ground  that  the  prosecuting 
attorney  had  deliberately  asked  this  question  of  the  wit¬ 
ness  after  the  Court  had  previously  ruled  that  a  similar 
question  was  improper.  The  Court  denied  the  motion, 
stating  the  defense  had  cured  the  question  by  stating  he 
wanted  to  show  what  Dr.  Garsson  had  received  from  these 
corporations  (Tr.  5052). 

At  page  5085,  Mr.  Paisley  again  accused  defense  coun¬ 
sel  of  misstatements  in  quoting  the  testimony.  During  the 
cross-examination  of  Dr.  Garsson,  Mr.  Paisley  stated  in  the 
presence  of  the  jury  that  (Mr.  Margiotti)  “he  twists”  the 
testimony. 

After  the  Court  had  expressly  excluded  defendants’ 
offer  to  introduce  twenty  witnesses  in  corroboration  of  Dr. 
Garsson ’s  testimony  as  to  his  motives  in  contacting  Chair¬ 
man  May,  the  prosecuting  attorney,  for  theatrical  effect 
brought  a  witness  Mr.  Belim,  from  the  Chicago  Ordnance 
District  to  contradict  the  witness’  testimony.  The  prose¬ 
cuting  attorney  well  knew  that  this  witness’  testimony  was 
inadmissible,  but  nevertheless  brought  him  from  Chicago  to 
Washington,  had  him  sit  on  the  witness  stand — all  for  the 
purpose  of  impressing  on  the  jury  that  Behm’s  testimony 
might  contradict  that  of  Dr.  Garsson  (Tr.  5822-5827). 
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Buckley  Incident:  One  of  the  most  important  issues  in 
the  case  was  .whether  the  payment  of  the  four  $1,250  Buck- 
ley  notes  was  that  of  an  obligation  of  Murray  Garsson  or  of 
Congressman  May.  Almost  as  soon  as  May  had  testified 
that  he  had  borrowed  $5,000  from  Congressman  Buckley 
as  an  accommodation  for  Murray  Garsson  and  Freeman, 
the  prosecuting  attorney  made  certain  veiled  insinuations 
against  Mr.  Buckley.  These  insinuations  left  the  impres¬ 
sion  with  the  jury  either  that  Mr.  Buckley  was  a  mysterious 
non-existent  character,  or  one  whose  testimony  would  be 
incredible. 

Even  during  the  cross-examination  of  Congressmen 
Johnson  and  Gregory,  character  witnesses  for  Mr.  May, 
the  United  States  attorney  asked  whether  they  knew  Mr. 
Buckley  (Tr.  3375,  3409). 

At  Tr.  5943,  5944,  Mr.  Paisley,  in  the  presence  of  the 
jury,  stated : 

“Mr.  Paisley:  Your  Honor,  we  have  had  Con¬ 
gressman  Buckley  standing  by  from  day  to  day  sub¬ 
ject  to  a  telephone  call,  and  we  have  been  moving 
heaven  and  earth  to  get  him  here  this  morning,  but  he 
left  town  Friday  night  without  our  being  able  to  get  in 
touch  with  him.  I  think  that  is  the  time  the  House  was 
passing  on  this  Labor  Bill  and  we  have  been  on  the 
telephone  Saturday  and  Sunday  trying  to  get  him  here 
today  but  his  secretaries  all  say  he  is  due  in  here  to¬ 
morrow  and  apparently  he  didn’t  want  to  get  here 
today.  Anyway,  he  is  not  here  and  we  are  embar¬ 
rassed  because  he  is  not  here  today  but  we  are  assured 
he  will  be  here  tomorrow.  We  had  not  subpoenaed  him 
heretofore  but  not  being  here  this  morning  we  have 
subpoenaed  him.” 

Mr.  Paisley’s  statement  left  the  impression  with  the 
jury  that  Mr.  Buckley  was  evading  service. 

At  page  5975,  in  the  presence  of  the  jury,  Mr.  Paisley 
asked:  “Is  Mr.  Buckley  out  there?” 


At  page  5976,  on  being  asked  whether  he  rested,  he 
stated  he  hoped  to  get  Mr.  Buckley  and  other  witnesses. 

At  page  6120,  in  the  absence  of  the  jury,  defendants 
made  a  motion  for  the  withdrawal  of  a  juror  because  of 
certain  alleged  information  given  by  Mr.  Paisley  to  the 
newspapers  in  connection  with  Congressman  Buckley’s  ap¬ 
pearance  in  Court.  These  articles  in  the  Washington  Times 
Herald  and  Washington  Post  refer  to  Congressman  Buck- 
ley  as  the  “elusive”  Representative  Buckley  (6120-6126). 
Motion  for  mistrial  was  denied  (6129,  6132). 

At  page  6153-6158,  appears  the  testimony  with  refer¬ 
ence  to  Congressman  Buckley’s  appearance  at  the  trial. 
In  the  presence  of  the  jury  Mr.  Buckley  stated: 

“Your  Honor  before  1  raise  my  hand  and  take  an 
oath,  I  would  like  to  have  a  statement  made  by  Mr. 
Paisley  apologizing  to  me  for — ” 

The  jury  was  then  asked  to  retire  (6153). 

At  page  6168  defense  made  a  motion  that  Buckley  be 
given  an  opportunity  to  contradict  the  newspaper  state¬ 
ments  that  he  had  been  evading  testifying  in  this  case. 
This  motion  was  denied.  The  United  States  attorney’s 
handling  of  the  Buckley  matter  was  improper  for  it  left  the 
insinuation  that  Congressman  Buckley  was  evading 
service. 

The  foregoing  are  just  a  few  examples  of  the  use  by 
the  prosecuting  attorney  of  improper  methods  calculated 
to  produce  a  wrongful  conviction.  As  stated  in  Berger  v. 
United  States ,  55  U.  Ct.  629  at  page  633: 

“The  United  States  Attorney  is  the  representa¬ 
tive  not  of  an  ordinary  party  to  a  controversy,  but 
of  a  sovereignty  whose  obligation  to  govern  impar¬ 
tially  is  as  compelling  as  its  obligation  to  govern  at 
all ;  and  whose  interest,  therefore,  in  a  criminal  prose¬ 
cution  is  not  that  it  shall  win  a  case,  but  that  justice 
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shall  be  done.  As  such,  he  is  in  a  peculiar  and  very 
definite  sense  the  servant  of  the  law,  the  two-fold  aim 
ot  which  is  that  guilt  shall  not  escape  or  innocence 
suffer.  He  may  prosecute  with  earnestness  and  vigor — 
indeed,  he  should  do  so.  But,  while  he  may  strike  hard 
blows,  he  is  not  at  liberty  to  strike  foul  ones.  It  is  as 
much  his  duty  to  refrain  from  improper  methods  calcu¬ 
lated  to  produce  a  wrongful  conviction  as  it  is  to  use 
every  legitimate  means  to  bring  about  a  just  one. 
It  is  fair  to  say  that  the  average  jury,  in  a  greater  or 
less  degree,  has  confidence  that  these  obligations,  which 
so  plainly  rest  upon  the  prosecuting  attorney,  will  be 
faithfully  observed.  Consequently,  improper  sugges¬ 
tions,  insinuations,  and,  especially,  assertions  of  per¬ 
sonal  knowledge  are  apt  to  carry  much  weight  against 
the  accused  when  they  should  properly  carry 
none.  *  *  *  ” 

B.  Error  of  Trial  Judge  in  taking  over  cross-examination 

of  Defendants 

This  Assignment  of  Error  relates  to  the  Trial  Judge’s 
interference  with  and  taking  over  of  the  cross-examination 
of  the  defendants  May  and  Dr.  Garsson,  who  appeared  as 
witnesses  in  their  own  behalf,  and  of  extremely  prejudicial 
remarks  made  by  the  Judge  in  the  course  of  such  examina¬ 
tions.  These  matters  were  objected  to,  and  are  so  pre¬ 
judicial  that  a  fair  trial  could  not  be  had  by  these  defend¬ 
ants.  The  Court’s  action  was  wholly  unwarranted  and  an 
appeal  to  the  bias  and  prejudice  of  the  jury,  even  though 
unintentional  on  his  part.  Such  remarks  as  indulged  in  by 
a  Judge  during  his  Charge  to  the  jury  would  require  a  new 
trial.  How  much  more  is  this  true  when  it  occurs  during 
the  progress  of  the  trial  and  while  defendants,  who  are  not 
required  to  take  the  stand,  do  so  voluntarily  and  attempt 
to  give  their  reasons  for  their  actions  regarding  the  sub¬ 
ject  of  the  prosecution.  As  bearing  on  the  prejudicial  con¬ 
duct  of  the  Court  and  the  utter  failure  of  a  fair  trial  as 
guaranteed  by  the  Constitution,  we  respectfully  refer  the 


Court  to  the  sections  of  the  Transcript  which  are  quoted  at 
length  in  the  Appendix  IV.  to  this  Argument. 

C.  Interruption  of  Defendants’  Counsel’s  summation  to  the 

Jury 

This  Assignment  of  Error  refers  to  the  defendants’ 
objection  to  the  interruption  by  the  Trial  Judge  during  their 
counsel’s  summation  to  the  jury  with  reference  to  the  defi¬ 
nition  of  “reasonable  doubt’’.  At  page  6S31,  Mr.  Margiotti 
argued  to  the  jury: 

“You  will  consider  the  effect  of  your  verdict  and 
I  will  tell  you,  if  you  have  a  reasonable  doubt,  if  you 
can  render  a  verdict  of  guilty  here  and  go  home  and 
face  your  children  and  those  that  are  near  and  dear  to 
you,  and  say,  ‘  Today  I  rendered  a  verdict  sending  three 
of  our  citizens  to  the  penitentiary’ — 

The  Court :  Now,  Mr.  Margiotti,  the  jury  does  not 
send  anybody  to  the  penitentiary.  I  will  decide  that  is¬ 
sue,  if  I  am  called  upon  to  do  so. 

Mr.  Margiotti:  I  understand  they  don’t  send 
them — 

The  Court :  I  know. 

Mr.  Margiotti:  But  I  have  a  right,  Your  Honor, 
to  call  their  attention — 

The  Court :  I  am  sorry  I  have  to  interrupt  but  I  do 
not  want  this  jury  to  consider  now  or  at  any  other  time 
for  one  second  the  penalty  in  this  case,  if  any. 

Mr.  Margiotti:  Well,  will  the  Court  give  me  an 
exception,  please?’’ 

In  Commonwealth  v.  Myma,  278  Pa.  505,  123a  486,  it  is 
said : 

“The  Trial  Judge  should  avoid  interruptions  of 
counsel  in  their  arguments  except  to  clarify  his  mind  as 
to  their  positions,  and  he  should  not  be  tempted  to  the 
unnecessary  display  of  learning  or  premature  judg¬ 
ment.  ’  ’ 

The  Judge’s  action  in  interrupting  defendants’  coun¬ 
sel  at  this  point  diverted  the  jury’s  attention  from  the  most 
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important  point  of  “reasonable  doubt”,  which  said  counsel 
was  attempting  to  make.  Counsel’s  argument  was  legal  and 
proper. 

D.  Errors  of  Trial  Judge  in  Charge  to  Jury 

Tliis  Assignment  of  Error  relates  to  the  Trial  Judge’s 
misleading,  confusing  and  inconsistent  charge  to  the  jury. 
This  point  is  argued  in  detail  under  Point  IX  of  this  Brief, 
“Errors  in  the  Court’s  Charge  to  the  Jury”. 

Not  only  were  the  Court’s  remarks  during  the  Charge 
prejudicial,  but  also  his  manner  of  emphasizing  the  Govern¬ 
ment’s  position  and  minimizing  the  defense.  In  addition, 
the  Trial  Judge,  by  his  gestures  and  emphasis  overthrew  the 
entire  defense  of  these  appellants.  Such  remarks,  gestures 
and  over-emphasis  indulged  in  by  the  Trial  Judge  during  his 
Charge  to  the  jury  require  a  new  trial. 

E.  Bias  of  Trial  Judge  in  requiring  Defendants  to  furnish 
list  of  witnesses  to  be  called 

This  Assignment  of  Error  relates  to  the  Trial  Judge’s 
Dias  in  demanding  that  defense  counsel  submit  to  him  in  ad¬ 
vance  a  list  of  witnesses  to  be  subpoenaed  by  the  defend¬ 
ants,  and,  within  two  days,  stating  that  defendants  were  not 
entitled  to  be  informed  whether  the  Government  intended  to 
call  Col.  Hunt  as  a  witness. 

At  pages  1141-1145,  appears  sidebar  conference  with 
reference  to  the  subpoena  of  General  Marshall  as  a  witness 
in  behalf  of  defendants.  At  Page  1141 : 

“The  Court:  Charles  Fahy,  who  is  legal  advisor 
to  the  Secretary  of  State,  phoned  me  late  Friday  and 
said  that  General  Marshall  had  been  subpoenaed  to  ap¬ 
pear  here  today  and  that  Mr.  Anderson’s  and  Mr.  Ma¬ 
gee’s  names  were  on  the  subpoena.  I  told  him  not  to 
come. 

**•*•*•• 

The  Court :  That  leads  me  to  this :  I  am  not  going 
to  permit  subpoenaes  in  this  case  to  be  issued  wiUy- 
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nilly.  I  am  going  to  expect  you  to  show  me  what  you 
ivant  to  prove  by  General  Marshall  before  I  permit  him 
to  be  brought  dozen  here,  and  that  goes  for  anyone  sim¬ 
ilarly  circumstanced. 

So  I  am  warning  you  all  in  advance  with  respect  to 
people  like  that,  and  that  goes  for  private  citizens  as 
well  as  officials,  that  I  want  an  offer  of  proof  before 
they  shall  be  called  upon.” 

At  page  1144: 

“The  Court:  I  suppose  if  I  make  the  rule  1  better 
make  it  apply  to  every  witness  subpoenaed.  I  am  not 
telling  the  Marshal  not  to  serve  them ;  I  am  telling  him 
I  want  the  names. 

Mr.  Margiotti :  I  don’t  know  that  the  Government 
wants  to  give  us  in  advance  a  list  of  their  witnesses,  and 
neither  do  we  want  to  give  any  list  of  our  witnesses. 

The  Court:  You  don’t  have  to  give  either  side  a 
list  of  your  witnesses,  but  there  is  no  reason  why  I 
shouldn’t  have  them.” 

Thus  the  Court,  in  short,  required  defendants  to  advise 
it  in  advance  of  the  witnesses  which  the  defense  intended  to 
subpoena  giving  to  the  Government  information  as  to  the 
details  of  the  defense  to  which  it  was  not  entitled.  The 
rule  that  neither  the  Government;  nor  the  Court  is  entitled 
to  be  advised  of  witnesses  to  be  subpoenaed  by  a  defendant 
needs  no  citation  of  authorities. 

At  page  1318,  defense  counsel  asked  the  Government 
counsel  whether  it  intended  to  call  Colonel  Hunt  as  a  wit¬ 
ness  : 

“Mr.  Paisley:  I  don’t  think  they  can  require  us  to 
answer  questions  like  that. 

The  Court :  Xo.  You  may  answer  that  or  not,  as 
you  please.” 

Although  it  is  admitted  that  a  defendant  is  not  entitled 
to  be  served  with  a  list  of  the  witnesses  to  be  called  by  the 
Government  in  non-capital  cases  (Under  18  U.S.C.A.  Sec. 


562)  it  is  submitted  that  the  Trial  Judge  showed  its  bias 
and  prejudice  in  this  matter  and  abused  its  discretion  by 
requiring  defendants  to  furnish  a  list  of  witnesses  it  intend¬ 
ed  to  subpoena,  and  yet  did  not  require  Government  counsel 
to  advise  defendants  whether  the  prosecution  intended  to 
call  a  certain  witness.  The  Court’s  conduct  in  this  was 
highly  prejudicial. 

F.  Prejudicial  remarks  of  the  Judge  during  progress  of 

trial 

In  addition  to  the  trial  errors  referred  to  in  this  argu¬ 
ment,  defendants  respectfully  submit  that  the  mere  reading 
of  the  Transcript  of  the  Testimony  showed  that  they  did  not 
obtain  that  fair  and  impartial  trial  which  is  guaranteed  to 
them  by  the  Constitution.  Many  times  the  Trial  Judge 
made  remarks  in  the  hearing  of  the  jury  which  not  only 
indicated  bias  and  prejudice  on  his  part,  as  well  as  im¬ 
patience  with  tlie  trial,  but  also  were  calculated  to  bring  into 
dispute  the  efforts  of  defendants’  counsel  to  protect  their 
rights,  making  them  appear  either  ridiculous  or  silly,  or  in 
positive  disregard  of  instructions  of  the  Court.  Also,  many 
times  he  took  over  the  cross-examination  of  defendants 
May  and  Dr.  Garsson,  and  interfered  with  the  examination 
ot  other  witnesses,  in  a  manner  extremely  prejudicial  to  the 
defendants’  case.  Keeping  in  mind  the  important  fact  that 
the  liberty  of  these  defendants  was  at  stake,  as  well  as  their 
professional  and  business  standing,  we  respectfully  request 
the  Court  to  read  the  excerpts  from  the  Transcript  of  the 
Testimony  set  forth  in  the  Appendix  to  this  Brief  which  in¬ 
dicate  the  manner  and  atmosphere  in  which  this  trial  was 
conducted. 

At  pages  1273-1277,  the  Court  interrupted  the  cross- 
examination  of  Col.  French  with  reference  to  Batavia’s  tent- 
pole  production  record: 
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“The  Court:  Don't  answer  that.  Now,  Mr.  Mar¬ 
giotti,  I  am  not  going  to  hear  any  more  about  this.  I 
mav  as  well  make  it  abundantly  clear  that  I  am  not 

•>  i 

going  into  the  question  of  how  they  performed  or  they 
didn’t,  or  why  they  didn’t.  *  *  * 

Mr.  Margiotti :  We  contend  he  was  the  head  of  the 
Military  Affairs  Committee,  and  that  these  people  were 
handicapped,  and  that  they  had  difficulties  getting 
along,  and  among  the  people  they  contacted  was  May, 
in  good  faith. 

The  Court:  But  the  reason  they  gave  your  Army 
officer  for  not  meeting  their  schedule  are  like  the 
flowers  that  bloom  in  the  spring,  tra-la — has  nothing  to 
do  with  this”. 

This  is  one  example  of  the  Court’s  belittling  of  the  de¬ 
fendants’  position.  The  description  of  the  reasons  given 
the  Army  for  Batavia’s  delinquent  deliveries  as  “like  the 
flowers  that  bloom  in  the  spring,  tra-la,  has  nothing  to  do 
with  this”,  is  both  improper  and  highly  prejudicial. 

At  page  1372,  during  the  cross-examination  of  Colonel 
Jank  with  reference  to  the  8-inch  shell  contract  cut-back, 
the  Trial  Judge  again  showed  impatience  with  the  trial. 
His  remark  was  calculated  to  bring  into  dispute  defendants’ 
counsel’s  efforts  to  protect  his  client’s  rights,  making  them 
appear  either  ridiculous  or  silly,  or  in  positive  disregard  of 
instructions  of  the  Court. 

“Q.  Is  that  the  shell  that  was  used  by  our  forces 
on  the  Siegfried  Line? 

Mr.  Vincent:  Just  a  moment,  Your  Honor. 

The  Court :  I  do  not  see,  to  save  my  life,  how  that 
is  relevant ,  and  neither  do  you,  do  you? 

Mr.  Margiotti :  Yes,  I  do.  It  will  become  very  ap¬ 
parent  when  we  show  the  reasons  for  the  contracts  of 
Congressman  May,  when  we  show  the  efforts  we  were 
making  to  win  this  war,  and  how  this  contract  was  ob¬ 
tained  and  how  it  was  forced  on  us. 

The  Court:  All  right.” 


125 


At  pages  1475-1476,  the  Court  again  showed  bias  and 
prejudice  in  favor  of  the  Government,  by  assuming  as  ad¬ 
mitted,  the  most  controversial  point  in  this  case — whether 
the  Chicago  Ordnance  District  discriminated  against  these 
firms  and  defendants: 

“The  Court:  I  suppose  if  he  asked  him  (May)  if 
he  ever  told  him  he  had  an  efficient  organization  that 
would  be  all  right. 

Did  you  ever  tell  him  you  had  an  effluent  organi¬ 
ze  ti  071  in  Chicago? 

The  Witness:  Yes,  sir,  I  did,  Your  Honor  ”  (Ital¬ 
ics  ours) 

At  page  3342,  the  Court  interrupted  examination  of  de¬ 
fendant  May  and  minimized  his  record  as  Chairman  of  the 
House  Military  Affairs  Committee: 

“Q.  Is  a  Congressman’s  job  a  full-time  job  or 
do  you  just  mean  you  gave  it  a  full-time  job? 

The  Court:  Don’t  answer  that.  He  has  gone  over 
that.  He  has  told  all  about  how  hard  he  \rorked  and 
what  he  did.  There  is  no  point  in  going  over  that.” 

At  pages  3524-3526,  the  Court  reprimanded  defendants’ 
counsel’s  method  of  establishing  May’s  reputation  through 
the  witness,  General  Eisenhower,  and  stated: 

“I  think  of  nothing  more  fundamental  and  better 
known  to  the  practitioner  at  the  bar  than  the  method  for 
pursuing  an  inquiry  for  reputation,  and  your  questions 
are  not  in  that  manner.” 

It  is  Hornbook  law  that  reputation  may  be  proved  by  nega¬ 
tive  testimony. 

At  pages  3915  to  3920,  during  the  examination  of  Dr. 
Garsson  with  reference  to  his  contributions  to  the  war  ef¬ 
fort,  the  Court  minimized  the  entire  defense. 

At  page  3919 : 

“The  Court:  But  if  you,  as  I  gather  is  the  case, 
want  this  witness  to  testify  that  because,  say,  he  in¬ 
vented  some  gadget,  or  something  or  other,  that  as  a 
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result  of  that  lie  got  certain  contracts,  and  so  on,  that  to 
my  mind  is  wholly  immaterial.” 

At  pages  4037  to  4038,  the  Court  impressed  upon  the 
jury  its  belief  that  its  rulings  as  to  the  prohibition  against 
the  Government  to  contradict  Dr.  Garsson’s  testimony  as 
to  his  motives,  would  be  more  disadvantageous  to  the  prose¬ 
cution  than  to  the  defense.  The  Court  made  no  mention  of 
the  unfairness  of  the  effect  of  the  exclusion  of  such  testi¬ 
mony,  on  the  defense. 

At  page  4083,  in  rejecting  defendants’  Exhibit  302,  of¬ 
fered  in  corroboration  of  Dr.  Garsson’s  testimony  with  ref¬ 
erence  to  the  manpower  problem,  the  Court  unfairly  char¬ 
acterized  the  defendants’  testimony  as  “self-serving”: 

“The  Court:  I  think  the  fact  that  he  wrote  a  let¬ 
ter  would  suffice  to  do  that.  This  is  just  elaborated  de¬ 
tail  with  some  self-serving  statements  in  it  which  were 
natural  enough  under  t lie  circumstances.”  (Italics 
ours). 

At  page  4407,  although  after  a  lengthy  argument,  in  the 
presence  of  the  jury,  the  Court  permitted  Dr.  Garsson  to  be 
examined  with  reference  to  the  Waitt  incident,  nevertheless 
it  minimized  the  entire  effect  of  such  testimony: 

“The  Court:  You  are  entitled  to  do  that  but  this 
is  self-serving  every  two  minutes,  almost.”  (Italics 
ours). 

And  then,  a  few  seconds  later  the  Court  made  the  fol¬ 
lowing  most  damaging  and  prejudicial  remark  in  the  pres¬ 
ence  of  the  jury: 

“Mr.  Margiotti:  When  he  was  asked  by  General 
Waitt,  ‘what  is  your  complaint’,  he  said  ‘Here  is  the 
complaint  and  this  is  the  kind  of  treatment  we  are 
getting.’ 

The  Court :  I  think  you  are  entitled  to  do  that,  but 
I  don't  see  the  necessity  of  constant  statements  by  this 
ivitness  now  as  to  how  good  he  was. 
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Mr.  Margiotti:  If  your  Honor  please,  may  I  take 
exception  to  the  Court’s  remarks? 

The  Court:  Yes. 

Mr.  Margiotti:  Of  ‘constant  statements  by  this 
witness  of  how  good  he  was’. 

The  Court:  This  is  a  paraphrase,  but  there  have 
been  a •  number  of  definitely  self-serving  statements 
which  didn't  register,  to  me ,  at  least,  as  having  had 
anything  to  do  with  the  conference  or  that  he  was  tell¬ 
ing  General  Waitt  that  he  was  good.”  (Italics  ours) 

The  defendant,  Dr.  Garsson's  entire  testimony  was  dis¬ 
credited  by  the  Court’s  injudicious  remark  that  he  didn’t  see 
“the  necessity  of  constant  statements  by  this  witness  now 
as  to  how  good  he  was”. 

The  harmful  effect  of  this  improper  statement  was  not 
cured,  in  the  afternoon  session  by  the  Court,  in  the  presence 
of  the  jury.  At  page  4420: 

“The  Court:  I  think,  gentlemen,  before  we  resume, 
that  I  should  advert  again,  because  I  don’t  believe  I 
sufficiently  did,  to  what  was  definitely  an  injudicious 
statement  by  the  Court  before  the  recess,  when  I  said 
that  Mr.  Garsson  was  telling  us  how  good  he  was. 

I  think  that  is  an  improper  statement,  and  definite¬ 
ly  injudicious.  I  apologize  to  counsel  and  to  the  wit¬ 
ness,  and  instruct  the  jury  to  disregard  it. 

Mr.  Margiotti:  If  your  Honor  please,  so  far  as  I 
was  concerned  I  was  satisfied  it  was  just  a  slip  of  the 
tongue.  That  happens  to  anybody. 

The  Court:  Well,  a  Judge  ‘ain’t  got  no  right  to  do 
that.’  ” 

Although  the  Court  apologized  to  both  the  defendant  and 
counsel,  the  jury  was  left  under  the  impression  that  the 
Court’s  belief  as  to  the  defendant's  credibility  was  not 
changed. 

At  pages  5595-5600  the  court  emphasized  the  govern¬ 
ment’s  cross-examination  of  defense  witness  Mrs.  Oval  May 
with  reference  to  the  receipt  by  her  husband  of  the  sum 
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of  $1500  from  defendant  May  in  June  of  1944.  Again,  at 
pages  5603  to  5605,  we  find  the  court  taking  over  the  cross- 
examination  of  this  witness  with  reference  to  the  delivery 
of  the  Cumberland  papers  to  one  Mayo  in  April,  1945.  The 
whole  line  of  the  court’s  cross-examination  showed  its  dis¬ 
belief  of  the  witness’  testimony. 

At  page  5776,  the  court,  in  overruling  defendants’  ob¬ 
jection  to  certain  testimony  of  Government  witness  Royer 
in  rebuttal,  clearly  showed  to  the  jury  its  opinion  as  to  the 

credibilitv  of  the  witness: 

* 

“Mr.  Margiotti:  But  didn’t  you  ask  him  specifi¬ 
cally  later  on  whether  he  hadn't  talked  with  Mr.  Royer, 
and  didn’t  he,  after  sitting  there  for  a  while  thinking, 
say,  yes,  I  did  talk  to  a  Revenue  Agent? 

“The  Court :  I  am  perfectly  clear  in  my  own  mind, 
gentlemen.  I  overrule  the  objection.” 

At  page  5872,  during  the  examination  of  Government 
witness  Flanagan  in  rebuttal,  the  court’s  bias  and  preju¬ 
dice  against  these  defendants  was  patently  shown  to  the 
jury': 

“Mr.  Margiotti:  He  has  a  right  to  testify  pro¬ 
vided  it  is  different  to  what  I)r.  Garsson  said,  and 
therefore,  it  ought  to  be  called  to  his  specific  atten¬ 
tion. 

“The  Court:  I  assume  there  is  going  to  be  some 
difference  or  they  wouldn’t  call  the  witness.” 

The  court’s  bias  and  prejudice  is  again  shown  in  the 
conduct  of  the  examination  of  Government  witness  Con¬ 
gressman  Buckley  in  rebuttal  (Tr.  6153-6177).  After  Mr. 
Buckley,  in  the  presence  of  the  jury,  had  asked  Mr.  Paisley 
to  apologize  to  him  for  the  unfair  newspaper  articles  brand¬ 
ing  the  witness  as  “the  evasive  Mr.  Buckley,”  the  court 
dismissed  the  jury.  In  the  jury’s  absence,  the  court  stated 
that  there  was  no  doubt  in  his  mind  that  the  Government 
had  used  every  reasonable  effort  to  get  that  man  here  (Tr. 
6176). 
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In  this  case,  Chairman  May,  a  respected  Congress¬ 
man  and  Chairman  of  the  House  Military  Affairs  Commit¬ 
tee,  and  the  appellants  herein,  respected  business  men,  were 
tried  and  convicted  of  crimes,  the  nature  of  which  would  be 
calculated  to  arouse  prejudice  against  them  during  these 
times.  Even  under  the  most  favorable  circumstances,  the 
jurors  would  start  the  trial  with  little  or  no  sympathy  for 
these  defendants.  This  is  particularly  true  when  the  court 
takes — as  it  must — judicial  notice  of  the  Congressional  hear¬ 
ings  on  so-called  “May-Garsson  case”.  The  trial  pro¬ 
ceeded  for  47  days,  and  when  the  judge,  day  after  day. 
continued  to  belittle  the  defense  and  the  defendants’  coun¬ 
sel,  and  to  hold  up  the  Government’s  witnesses  as  worthy 
of  belief,  it  would  not  require  much  to  tip  the  scales  of  just¬ 
ice  the  wrong  way.  We  respectfully  submit  that  under  the 
background  of  this  case  the  court’s  remarks  and  conduct 
were  unusually  prejudicial  to  these  defendants.  Theoreti¬ 
cally,  they  went  into  court  with  the  presumption  of  inno¬ 
cence  in  their  favor ;  but  a  reading  of  this  voluminous  trans¬ 
script  will  show'  very  plainly  that  for  all  practical  purposes, 
both  court  and  jury  presumed  them  guilty  from  the  be¬ 
ginning  and  cast  upon  them  the  burden  of  proving  their  in¬ 
nocence. 

G.  Court’s  Unfair  Comments  on  Defendants’  Failure  to 

Testify. 

It  is  submitted  that  the  court,  on  at  least  four  separate 
occasions,  made  comments  on  defendants’  failure  to  testify. 
At  pages  1556  to  1575,  the  court  refused  defendants  the 
right  to  cross-examine  government  witness  General  Hardy 
with  reference  to  the  bona  tides  of  the  associations  among 
these  defendants.  Mr.  Margiotti  proposed  to  show  the 
background  of  May’s  telephone  call  to  General  Hardy  with 
reference  to  the  eight-inch  shell  cut-back  in  order  to  show 
that  it  was  an  innocent  act  and  done  in  the  interest  of 


130 


furthering  the  war  effort  (Tr.  1567).  At  page  1569  the 
Court  made  the  following  prejudicial  comment  on  the  neces¬ 
sity  of  defendants’  testifying: 

“ Congressman  May  and  Mr.  Henry  Garsson  and 
Mr.  Murray  Garsson  and  Mr.  Freeman  may  all  testi¬ 
fy  concerning  tlieir  motives  and  concerning  the  back¬ 
ground  of  the  situation.” 

“ *  *  *  The  Court:  1  don’t  see  the  competency  of 
the  last  two  questions  you  have  asked  on  cross-exam¬ 
ination  of  this  witness,  nor  the  competency  of  the  proof 
by  any  other  method,  except  the  testimony  oj  any  one 
or  all  of  the  gentlemen  who  are  on  trial  here  as  to  those 
matters ,  because  that  would  get  us  into  a  trial  of  the 
issue  of  whether  the  War  Department  was  right  or 
wrong  in  its  several  actions.  It  would  get  us  into  the 
trial  of  the  issue  of  whether  the  Garssons  did,  as  I  said 
a  while  ago,  a  good  job,  a  mediocre  job,  or  a  poor  job 
on  tlieir  war  contracts,  and  we  would  be  traveling  down 
Collateral  Avenue  to  what  length  Heaven  only  knows. 
That  is  my  thinking  about  this  subject.”  (Italics  ours) 

Then,  at  page  1571,  the  court  said: 

“The  Court:  You  see,  if  either  one  of  the  de¬ 
fendants  who  may  be  concerned  testifies  that  that  is 
so,  I  would,  I  am  quite  certain,  not  permit  the  Govern¬ 
ment  to  introduce  proof  that  it  wasn’t  so. 
##.*>#**** 

The  Court:  And  necessarily  so  because,  as  1  said, 
that  is  not  the  issue.  The  motive  is  the  issue  and 
they  can  testify  to  what  the  facts  are  and  I  think  that 
is  the  end  of  it. 

My  point  is,  I  don’t  see  how  you  can  prove  what 
you  say  you  want  to  prove  by  cross-examination  of  wit¬ 
nesses  such  as  General  Hardy,  or  by  other  direct  evi¬ 
dence  of  it.  That  is  where  we  part.”  (Italics  ours) 

At  pages  1573-1574,  still  in  the  presence  of  the  jury, 
the  Court  emphasized  that  only  the  defendants  could  tes- 
tifv  as  to  their  motives: 

w 

“7  think  you  have  got  a  right — certainly  my  think¬ 
ing  at  this  point  is  that  you  have  a  right — as  defen¬ 
sive  material  to  have  Congressman  May  testify.  And 
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perhaps  you  have  a  right — I  don’t  know  yet — to  have 
somebody  else  testify  as  to  what  the  facts  were.  I  doubt 
very  much  if  I  will  permit  you  to  have  somebody  else 
testifv  what  the  facts  actuallv  were.  I  am  not  ruling  on 
that  now. 

“ 1  certainly  think  Congressman  May  has  a  right 
to  do  it,  and  the  Garssons  have  a  right  to  do  it — to  say 
‘this  is  what  the  situation  was  and  this  is  what  we  did 
and  that  is  whv  we  did  it.’ 

“I  don’t  see  how  there  can  be  any  challenge  to 
that.  I  can’t  see  that  you  can  do  it  now  this  way.” 
(Italics  ours) 

The  following  day,  out  of  the  presence  of  the  jury,  the 
court  affirmed  its  ruling  that  defense  would  not  be  per¬ 
mitted  to  show  by  the  corroborating  testimony  the  truth- 
fulness  of  the  complaints  as  bearing  on  their  intent  in  con¬ 
tacting  Chairman  May.  He  stated  at  page  1616: 

“1  think  the  Congressman  and/or  any  or  all  of  the 
other  defendants  can  testify  to  that,  and  probably  at 
great  length  if  they  wish — ‘Why  1  did  what  I  did  and 
what  the  situation  was  that  actually  existed,  as  1  saw 
it,  and  what  motivated  me  in  doing  what  I  did’,  and  if 
the  Government  tried  to  prove  that  probably  wasn’t  so 
I  wouldn’t  probably  allow  that.” 

Later,  in  the  presence  of  the  jury,  during  the  examina¬ 
tion  of  defendant,  Dr.  Garsson,  with  reference  to  the  Heath, 
Rapp,  May  transaction,  in  rejecting  defendants’  Exhibit  337, 
the  court  commented  on  defendant  Murray  Garsson ’s  fail¬ 
ure  to  take  the  witness  stand,  at  page  4276: 

“ But  he,  is  not  making  it  on  the  witness  stand.” 
At  page  4277 : 

‘‘And  they  draw  a  contract,  and  one  of  (hem  says, 
‘I  haven’t  got  any  interest’  in  something  or  other. 

“If  that  is  what  you  want  to  prove,  that  he  didn’t 
have  any  interest  in  it,  you  can't  prove  it  that  way.” 

(Italics  ours) 
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Later,  at  4383,  during  the  examination  of  defense  wit¬ 
ness  Lind,  the  Court  again  commented  on  the  failure  of 
defendants  to  testify: 

“The  Court:  In  other  words,  what  is  the  dif¬ 
ference  between  my  ruling  that,  while  Mr.  Garsson  can 
say  that  the  situation  in  my  plant  is  such  and  such ;  the 
time  was  so  and  so  and  ‘it  was  terrible  and  I  had  to  do 
something  about  it’. 

“My  ruling,  while  l  would  permit  him  to  testify  to 
that,  I  wouldn’t  permit  you  to  call  somebody  else  to 
show  it  is  true.  What  is  the  difference  between  that 
ruling  and  this  situation?’’  (Italics  ours) 

In  thus  emphasizing  that  only  the  defendants  would 
be  permitted  to  testify  as  to  their  motives,  the  court  not 
only  commented  on  the  failure  of  defendant  Murray  Gars¬ 
son  to  take  the  stand,  but  also  and  more  particularly,  plac¬ 
ed  the  other  defendants  in  the  position  of  being  forced  to 
testify  in  their  own  defense.  These  defendants  should  have 
been  protected  during  the  trial  from  any  unfavorable  com¬ 
ment  in  advance  as  to  their  failure  to  take  the  stand  and 
also  at  all  stages  of  the  trial  from  their  failure  to  so  testi¬ 
fy.  Otherwise,  the  defendants’  constitutional  privilege  un¬ 
der  the  Fifth  Amendment  is  meaningless. 

The  Act  of  March  16,  187S,  (28  U.S.C.A.  632)  restrains 
the  court  from  commenting  upon  the  failure  of  an  accused 
to  testify.  The  provision  of  this  section  that  the  failure 
of  defendant  to  exercise  his  privilege  to  become  a  witness 
“shall  not  create  any  presumption  against  him’’  forbids  all 
comment  in  the  presence  of  the  jury  upon  his  omission  to 
testify.  Wilson  v.  U.S.  (Ill.  1893),  13  S.  Ct.  765,  149  U.  S. 
60,  37  L.  Ed.  650;  Reagan  v.  U.S.  (Tex.  1895),  15  S.  Ct.  610, 
157  U.S.  301,  39  L.  Ed.  709;  McKnight  v.  U.S.  (Ky.  1902), 
115  F.  972,  54  C.C.A.  358;  Green  v.  U.S.  (C.C.A.  Okl.  1920), 
266  F.  779,  certiorari  denied  (1921)  41  S.  Ct.  449,  256  U.S. 
689,  65  L.  Ed.  1173. 
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It  is  prejudicial  error  for  tlie  court  or  counsel  to 
call  to  the  attention  of  the  jury,  in  a  criminal  case,  in  any 
manner,  the  right  of  the  defendant,  under  the  statute,  to 
testify  in  his  own  behalf ;  and  such  an  error  can  only  be 
cured,  if  at  all,  by  a  clear  and  emphatic  statement  by  the 
court  that  the  jury  are  not  permitted  to  attach  any  im¬ 
portance  to  the  failure  of  the  defendant  to  testify.  Such 
comment  is  not  rendered  harmless  by  the  fact  that  the  de¬ 
fendant  does  afterwards  testify,  since  it  virtually  compels 
him  to  do  so  to  avoid  unfavorable  inferences  by  the  jury. 
McKnight  v.  U.S.  (Ky.  1902),  115  F.  972,  54  C.C.A.  358. 
See  U.S.  v.  Brcese  (D.C.N.C.  1904),  131  F.  915,  927,  re¬ 
versed  on  other  grounds  (1906),  143  F.  250,  74  C.C.A. 
388. 

Where  the  testimony  related  to  a  single  transaction 
bv  defendants,  when  only  they  and  the  witnesses  for  the 
prosecution  were  present,  comment  by  the  court  in  its  in¬ 
structions  on  the  fact  that  such  witnesses  were  not  con¬ 
tradicted,  which  contradiction  could  only  come  from  de¬ 
fendants  themselves,  has  been  held  error,  in  view  of  this  sec¬ 
tion  providing  that  failure  of  a  defendant  to  testify  shall 
not  create  any  presumption  against  him.  Linden  v.  U.S. 
(C.C.A.  N.  J.  1924),  296  F.  104. 

It  is  submitted  that  these  comments  by  the  trial 
court  constituted  a  comment  on  the  failure  of  defendant 
Murray  Garsson  to  testify  and  clearly  warrants  reversal 
of  his  conviction.  As  to  the  other  two  defendants,  the 
court’s  remarks  in  this  regard  were  both  unfair  and  preju¬ 
dicial  and  together  with  all  the  other  errors  in  the  case 
warrant  the  reversal  of  their  convictions. 
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H.  The  Court’s  Failure  to  Examine  Jurors  as  to  Whether 
They  Had  Read  Inflammatory  and  Prejudicial  Articles 

During  Trial. 

There  is  no  doubt  that  this  case  was  “front  page” 
news  in  the  District  of  Columbia,  as  well  as  in  the  Nation, 
both  during  the  hectic  days  of  the  Mead  Committee  hear¬ 
ings  in  July  of  1946  and,  particularly,  during  the  three 
months  of  the  trial.  Although  the  Court  did  caution  the 
jury  not  to  read  newspaper  articles  or  listen  to  radio  broad¬ 
casts  pertaining  to  this  case,  the  only  inference  that  can  be 
drawn  from  the  wide  publicity  given  to  this  case  is  that 
the  jurors  must  have  seen  the  glaring  headlines  and  listen¬ 
ed  to  the  daily  broadcasts  discussing  the  testimony  and 
parties  involved.  It  cannot  be  denied  but  that  the  news¬ 
paper  articles  which  were  brought  to  the  attention  of  the 
Court  on  at  least  five  occasions  were  inflammatory  and 
prejudicial  in  character,  and  that  their  publication  prior  to 
verdict  were  improper,  unfair  and  unethical.  Their  publi¬ 
cation  under  the  circumstances  of  this  case  should  have  re¬ 
sulted  in  the  Court’s  declaring  a  mistrial. 

Although  a  motion  for  a  mistrial  on  the  ground  of 
jurors’  reading  of  inflammatory  newspaper  articles  and 
listening  to  prejudicial  radio  broadcasts  is  addressed  to  the 
sound  discretion  of  the  Trial  Court  (U.S.  v.  Carruthers, 
152  Fed.  (2d)  512  C.C.A.  7),  it  is  submitted  that  the  facts 
in  this  case  proved  that  the  Trial  Judge  abused  his  dis¬ 
cretion  in  not  summoning  the  jurors  and  specifically  ques¬ 
tioning  each  and  every  one  as  to  whether  or  not  he  had 
read  such  newspaper  articles  or  listened  to  such  radio 
broadcasts. 

In  the  Carruthers  case,  as  well  as  in  the  cases  therein 
cited — U.S.  v.  Keegan,  141  Fed.  (2d)  248;  Shushan  v.  U.S. , 
117  Fed.  (2d)  110;  Welch  v.  U.S. ,  77  U.S.  App.  D.C.,  317, 
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135  Fed.  (2d)  465— the  Trial  Judge  did  examine  the  jurors 
as  to  whether  or  not  they  had  read  the  inflammatory  arti¬ 
cles.  In  those  cases,  the  jurors  had  replied  that  if  they 
had  tliev  could  not  remember  the  contents  of  such  articles. 
It  is  true,  as  stated  in  the  Carruthers  case  (page  519)  that 
“a  juror  who  reads  or  hears,  but  does  not  remember  can 
scarcely  be  said  to  have  been  influenced,  or  the  verdict  af- 
fected”.  In  our  case  the  Trial  Judge  refused  defendants 
permission  to  examine  the  jurors  as  to  whether  or  not  they 
had  read  these  inflammatory  articles.  It  is  impossible  to 
presume  that  the  jurors’  minds  were  not  affected  by  these 
articles  and  broadcasts  when  they  were  not  even  examined 
as  to  whether  or  not  they  had  read  or  listened. 

During-  the  trial,  the  Court’s  attention  was  called  to  the 
following  inflammatory  and  prejudicial  articles  that  appear¬ 
ed  in  the  District  of  Columbia  newspapers  of  wide  circu¬ 
lation  : 

1.  On  April  29,  1947,  Mr.  Margiotti,  at  side  bar,  called 
the  Court’s  attention  to  a  rumor  reported  to  him  by  a 
newspaper  man  that  it  was  general  discussion  around  the 
Hill  that  the  jury  in  this  case  had  been  “fixed  by  the  de¬ 
fense”  (Tr.  623-624).  On  April  30,  1947,  the  Washington 
Post,  a^  well  as  most  of  the  Metropolitan  papers  of  the 
Nation,  carried  the  report  of  the  rumor  as  to  “jury  fixing”, 
which  Mr.  Margiotti  had  brought  to  the  Court’s  attention 
on  the  previous  day.  The  Washington  Post  article  appear¬ 
ed  on  page  3  under  the  heading  “Jury  Fixing  Rumor  Is 
Cited  Bv  Defense  In  May  Trial”,  and  appears  in  Volume 
No.  A.  of  the  Transcript  of  the  Testimony  at  pages  H 
to  X. 

2.  On  May  1,  1947,  Mr.  Margiotti  again  called  the 
Court’s  attention  to  another  inflammatory  and  prejudicial 
newspaper  article  appearing  in  the  April  30  edition  of  the 
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Washington  Post  under  the  heading  “  ‘Forged’  Paper 
Charge  Figures  in  May  Trial”.  This  appears  in  Volume  No. 
A  of  the  Transcript  at  pages  G  to  L. 

3.  On  May  1,  1947,  Mr.  Margiotti  also  called  the 
Court’s  attention  to  another  inflammatory  and  prejudicial 
newspaper  article  which  appeared  in  the  Washington  Times 
Herald  on  that  date  under  the  headlines  “Garsson  Trial 
‘Fix’  Rumor  Unexplained”.  This  appears  in  the  same  Vol¬ 
ume  at  pages  L  to  N. 

4.  On  May  16,  1947,  at  the  close  of  the  Government’s 
evidence  in  the  case,  and  after  the  Trial  Judge  had  granted 
a  judgment  of  acquittal  as  to  defendant  Freeman,  Mr. 
Margiotti  called  the  Court's  attention  to  the  publicity  in  the 
Washington  newspapers  concerning  the  remarks  which  the 
Court  had  made  during  the  arguments  on  motions  for  judg¬ 
ment  of  acquittal  (Tr.  2271).  The  newspapers  carried 
stories  to  the  effect  that  the  Court  felt  the  Government  had 
made  out  a  strong  case  against  the  other  three  defendants 
and  that  the  Court’s  opinion  was  that  these  other  defend¬ 
ants  were  guilty. 

5.  On  the  said  date,  May  16,  1947,  Mr.  Margiotti 
called  the  Court’s  attention  to  an  article  appearing  in  the 
front  page  of  the  New  York  Journal-American  under  the 
heading,  “How  Court  Kept  Role  of  Mrs.  F.  D.  R.  Out  of 
May  Case,”  purporting  to  give  the  outside  story  of  how 
Judge  Scliweinhaut  blocked  testimony  in  the  Garsson-May 
conspiracy  trial  of  Mrs.  Roosevelt’s  having  secured  a 
major’s  commission  for  a  300  pound  banker  in  1942. 

6.  On  June  4,  1947,  Mr.  Margiotti  called  the  Court’s 
attention  to  an  article  that  appeared  in  that  day’s  issue  of 
the  Washington  Post  with  reference  to  defendant  Dr. 
Garsson ’s  testimony  of  the  previous  date.  This  article 
referred  to  certain  portions  of  said  testimony  which  had 
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caused  the  further  indictment  of  Dr.  Garsson  and  Free¬ 
man  on  charges  of  perjury,  which  indictments  have  not  yet 
been  tried  (Tr.  3882-3883). 

7.  On  June  11,  1947,  Mr.  Margiotti  again  called  the 
Court’s  attention  to  another  newspaper  article  in  the  Wash¬ 
ington  Post  referring  to  Dr.  Garsson,  who  was  then  on  the 
witness  stand,  as  being  under  indictment  for  perjury 
(4497).  The  Court  remarked  that  he  did  not  believe  the 
jury  were  reading  the  newspapers  (4498).  He  abused  his 
discretion  by  not  at  that  time  examining  each  juror  as  to 
whether  or  not  he  had  read  such  articles. 

8.  On  June  25,  1947,  Mr.  Margiotti  made  another  mo¬ 
tion  for  a  mistrial  on  the  ground  of  the  inflammatory  and 
prejudicial  articles  carried  in  the  Washington  Times  Herald 
and  Washington  Post  on  that  date  with  reference  to  the 
appearance  of  Congressman  Buckley  at  the  trial.  These 
articles  had  glaring  headlines  with  Buckley’s  pictures,  and 
stated  that  Buckley  had  been  subpoenaed  a  long  time  ago ; 
that  the  Government  had  been  seeking  him;  that  they  had 
been  unable  to  find  him,  and  that  he  was  avoiding  appear¬ 
ance.  This  witness  was  referred  to  in  these  articles  as  the 
“elusive”  Representative  Buckley.  The  articles  further 
pointed  out  that  if  he  were  called  as  a  witness  that  he  would 
testify  in  contradiction  to  the  testimony  of  May  and  Free¬ 
man  with  reference  to  the  so-called  Buckley  notes.  Mr. 
Margiotti  pointed  out  that  Mr.  Paisley  had  given  to  the 
newspapers  the  information  as  to  the  efforts  of  the  Govern¬ 
ment  to  produce  Buckley  as  a  witness.  The  motion  for 
mistrial  and  withdrawal  of  a  juror  was  denied  (6129,  6132). 
The  article  in  the  Wednesday  June  25,  1947  issue  of  the 
Washington  Post  appears  under  the  headline  “Subpoenaed, 
But  Immune  Now 

‘  ‘  Rep.  Buckley,  Key  Witness 

In  May  Case,  Listed  ‘Missing’  ”  (Tr.  6143). 
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The  article  in  the  Washington  Times-Herald  appeared 
under  the  heading  “Fake  Tip  Adds  To  Mystery  in  Buckley 
Hunt  Representative  Fails  to  Attend  May  Trial”  (Tr. 
6147) 

On  July  25,  1947,  after  the  conviction  of  these  de¬ 
fendants,  defense  counsel  filed  a  supplemental  motion  for 
a  new  trial,  asserting  additional  grounds  and  requesting  an 
examination  of  the  jurors.  The  main  basis  for  the  re¬ 
quest  for  examination  of  the  jurors  was  that  certain  of  the 
jurors,  in  violation  of  the  instructions  of  the  Court,  had 
read  newspapers  and  listened  to  radio  broadcasts  and  re¬ 
ports  concerning  this  case,  which  publications  and  broad¬ 
casts  prejudicially  distorted  the  facts  and  contained  im¬ 
proper  and  prejudicial  matter  which  should  not  have  been 
considered  by  the  jury,  including  incorrect  and  misleading 
quotations  of  the  Court  (Transcript  of  Testimony  dated 
July  25,  1947,  page  5).  In  support  of  this  supplemental 
motion,  defendants  attached  the  Affidavit  of  Daniel  M.  Gary 
of  Washington,  D.  C.  Mr.  Gary,  under  oath,  stated  that  he 
had  discussed  this  case  with  juror  No.  10,  Mrs.  Wilson,  who 
stated  she  had  read  the  newspapers  and  listened  to  the 
radio  during  the  trial,  and  that  the  jurors  had  discussed  the 
case  among  themselves  during  the  trial.  He  also  stated  that 
juror  No.  8,  Mr.  Gross,  had  admitted  that  he  had  listened 
to  radio  reports  of  the  ease  (Transcript,  July  25,  1947,  page 
8.) 

It  is  submitted  that  in  view  of  the  foregoing  Affidavit 
of  Mr.  Gary  as  to  two  of  the  jurors  having  read  newspaper 
articles,  or  listened  to  radio  broadcasts  of  this  case,  the 
Court  should  have  subpoenaed  the  jurors  and  alternate 
jurors,  and  examined  them  under  oath  as  to  whether  they 
had  read  such  articles  or  listened  to  such  broadcasts,  and 
as  to  the  prejudicial  effect  of  such  action  on  their  determina¬ 
tion  of  the  case. 
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In  United  States  v.  Montgomery ,  42  Fed.  (2d)  254,  it 
was  held  that  publication  of  articles  concerning  defendant 
in  the  public  press  in  the  afternoon  and  morning  papers 
were  such  as  necessarily  prevented  a  fair  trial  and  war¬ 
ranted  a  mistrial.  The  trial  on  that  case  had  been  sus¬ 
pended  because  of  serious  injuries  sustained  by  defendant 
and  counsel  in  an  automobile  accident.  The  newspapers  in 
front  page  articles  with  large  headlines  published  pictures 
of  defendant;  described  him  as  a  swindler,  a  jail  bird,  a 
disbarred  lawyer  and  an  ex-convict ;  stated  that  he  had  been 
a  fugitive  from  justice  on  one  occasion;  and  gave  many 
other  damaging  details  concerning  his  career.  The  article 
was  not  written  in  comment  of  defendant’s  trial  but  in 
connection  with  charges  against  another  for  alleged  use  of 
mails  to  defraud,  that  same  evening  and  following  morning 
many  similar  articles  appeared  in  other  newspapers.  Wool- 
sey,  District  Judge,  stated  that  the  important  question  was 
ivhetlicr  the  articles  had,  come  to  the  attention  of  the  jury , 
and,  if  so,  whether  their  verdict  was  likely  to  be  affected 
by  reason  of  the  information  or  statements  contained  there¬ 
in. 

The  Trial  Judge  in  our  case  abused  his  discretion  by 
not  examining  the  jurors  to  ascertain  whether  the  articles 
had  come  to  their  attention.  He  should  have  called  in  the 
jury  and  interrogated  them  as  to  whether  they  had  seen  or 
read  the  articles  or  listened  to  the  radio  broadcasts  in 
question .  The  following  is  quoted  from  Judge  Woolsev’s 
Opinion  at  page  256: 

‘‘In  any  event,  however  honest  minded  the  jurors 
may  be,  such  statements  as  were  made  in  the  ob¬ 
jectionable  articles  would,  I  think,  lurk  in  the  back¬ 
ground  of  their  consciousness  during  their  delibera¬ 
tions,  and  might,  for  example,  cause  them  unconsciously 
to  disregard  the  underlying  requirement  of  a  criminal 
case  and  to  resolve  any  doubts  they  felt  on  the  evi¬ 
dence  against  the  defendants. 
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Accurately  to  prophesy  the  influence  and  effect  on 
the  minds  of  jurors  of  what  I  have  called  the  contra¬ 
band  information  contained  in  these  objectionable  arti¬ 
cles  is,  in  my  opinion,  as  impossible  as  it  would  be  to 
foretell  with  any  certainty  the  course  of  an  infectious 
disease  among  them.  *  *  * 

Therefore  I  conclude  that  the  defendants  no  longer 
have  insured  to  them  a  fair  trial  solely  on  the  evi¬ 
dence  admitted  therein  to  which,  whether  guilty  or 
innocent,  they  are  entitled.*  *  * 

If  this  trial  should  be  allowed  to  proceed  under 
the  present  circumstances  and  the  defendants  should 
be  convicted,  they  and  their  counsel  would  probably  al¬ 
ways  feel,  whether  justifiably  or  not,  one  could  never 
know,  that  the  result  might  have  been  otherwise  if 
these  objectionable  articles  had  not  reached  the  at¬ 
tention  of  the  jury. 

The  responsibility  in  a  motion  of  this  kind  rests 
wholly  and  finally  on  the  trial  judge.  I  should  be 
loath  to  feel  that  the  parties  to  any  trial  over  which 
I  have  presided  carried  away  from  the  courtroom  the 
belief,  or  even  the  suspicion,  that  they  had  been  con¬ 
victed  because,  when  I  had  a  chance  to  do  so,  I  had 
refused  to  protect  them  in  their  trial  against  such  in¬ 
sidious  influences  as  are  here  involved.” 

In  conclusion,  it  is  submitted  that  the  trial  Judge  erred 
in  not  summoning  the  jury,  and  (1)  examining  them  as  to 
whether  or  not  they  had  read  these  inflammatory  news¬ 
paper  articles,  or  listened  to  the  radio  broadcasts,  and  (2), 
if  they  had,  ascertaining  what  effect  their  actions  had  on  the 
verdict.  The  Court’s  refusal  to  declare  a  new  trial  be¬ 
cause  of  the  publicity  given  the  hearing  constitutes  re¬ 
versible  error. 


VIII.  THE  TRIAL  JUDGE  ERRED  IN  REFUSING 
DEFENDANTS’  POINTS  FOR  CHARGE 

At  the  close  of  the  trial,  the  defendants  submitted  a 
number  of  points  for  charge,  all  of  which  we  respectfully 
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submit  should  have  been  affirmed.  Among  others,  the 
Trial  Court  either  denied  or  refused  to  charge  as  stated 
the  following  points  for  charge: 

A.  The  Court  erred  in  refusal  of  defendants’  7th  point 
for  charge  as  to  the  effect  of  the  indictment  being  an  ac¬ 
cusation  only,  not  to  be  considered  as  evidence,  and  no  in¬ 
ference  being  inferable  from  the  charges  therein  or  from 
the  fact  that  an  indictment  was  returned  in  this  case.  The 
Court,  in  its  charge  at  pages  6949  to  6950,  stated: 

“Now,  also  I  want  to  remind  you,  as  I  have  before, 
that  the  indictment  is  not  evidence  in  the  case,  nor  is 
the  fact  that  a  Grand  Jury  found  an  indictment  to  be 
considered  by  you  as  evidence.  It  is  merely  the  formal 
accusation  of  crime.  It  is  merely  the  medium  or  ve¬ 
hicle  by  which  the  matter  is  brought  for  the  first  time 
■  before  jurors,  such  as  you,  for  final  determination  as 
to  the  truth  or  as  to  the  validity  or  invalidity  of  the  ac¬ 
cusation,  the  innocence  or  guilt,  as  the  case  may  be,  of 
the  defendants.” 

It  is  submitted  that  the  Court’s  charge  on  this  point 
was  erroneous  and  that  defendants  were  entitled  to  the  af¬ 
firmance  of  its  7th  point  for  charge.  In  U.S.  v.  S  charter  man, 
150  Fed.  (2d)  941  (C.C.A.  3),  in  a  prosecution  for  bribery 
of  a  member  of  the  Draft  Board  to  obtain  deferment,  de¬ 
fendant  requested  the  Court  to  charge  that  the  bribery  in¬ 
dictment  was  a  mere  accusation  and  no  evidence  of  guilt. 
The  Circuit  Judge  held  that  this  requested  instruction  was 
not  covered  by  statements  in  the  general  charge  that  the 
defendant  was  tried  on  an  indictment  signed  by  the  Grand 
Jury  after  finding  probable  cause.  It  ruled  that  the  re¬ 
fusal  to  give  the  substance  of  the  requested  instruction 
was  reversible  error. 

It  is  submitted  that  the  charge  as  requested  comes 
within  the  language  of  the  requested  instruction  in  U.S.  v. 
Schanerman  (150  F.  (2d)  at  p.  945).  Defendants  were  en- 
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titled  to  have  the  jury  instructed  that  the  indictment  was 
not  any  evidence  of  their  guilt,  and  that  no  inference  of 
guilt  was  to  be  inferred  by  the  jury  from  the  indictment’s 
charges  or  from  the  return  of  the  indictment. 

B.  The  Trial  Court  erred  in  refusing  defendants’  Stli 
point  for  charge  to  the  effect  that  arguments  of  Govern¬ 
ment  counsel  are  not  evidence  and  are  not  entitled  to  any 
additional  weight  or  respect  by  reason  of  the  fact  that 
such  arguments  are  made  by  such  Government  counsel. 
Even  though  the  Court  charged  the  jury  that  they  were  the 
sole  judges  of  the  evidence  in  the  case  (Tr.  7010),  it  no¬ 
where  instructed  them  that  they  must  disregard  statements 
by  the  Court  and  counsel  in  determining  facts. 

In  Housel  and  Walser’s  Text  on  Defending  and  Prose¬ 
cuting  Federal  Criminal  Cases  (2d  edition,  194(5),  Sec.  501, 
page  615,  the  rule  is  thus  stated: 

“The  Court  should  charge  the  jury  that  the  argu¬ 
ment  of  the  United  States  attorney  is  not  evidence 
and  is  not  entitled  to  any  additional  weight  or  respect 
by  reason  of  the  fact  that  such  argument  is  made  by 
such  Government  official  *  *  *” 

C.  The  Trial  Court  erred  in  its  refusal  of  defendants’ 
12tli  point  for  charge  to  the  effect  that  a  defendants’ 
character  is  presumed  good  for  honesty,  fair  dealing,  in¬ 
tegrity,  truthfulness  and  law-abiding,  and  that  presumption 
stands  in  favor  of  every  defendant  throughout  the  trial. 

In  Mullen  v.  U.S.,  106  Fed.  892,  46  C.C.A.  22  (C.  C.  A. 
Ky.),  it  was  held  that  in  a  criminal  trial  in  a  Federal  Court, 
where  no  testimony  has  been  offered  to  the  previous  charac¬ 
ter  of  the  accused  a  presumption  of  good  character  exists, 
and  should  be  given  in  the  charge  to  the  jury,  where  a 
specific  request  on  that  subject  is  made  at  the  trial.  It 
is  submitted  that,  especially  as  to  defendant  Murray  Gars- 
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son,  the  refusal  of  this  request  constitutes  reversible 
error. 

I).  The  Trial  Court  erred  in  its  refusal  to  charge  as 
stated  in  defendants’  points  for  charge  Xos.  26,  27  and  28. 
These  requested  instructions  pertained  to  the  jury’s  being 
permitted  to  consider  the  thirty-five  alleged  overt  acts 
mentioned  in  the  indictment,  as  well  as  the  other  alleged 
overt  acts  brought  out  during  the  trial,  in  determining 
whether  the  conspiracy  charged  in  Count  I  of  the  indict¬ 
ment  or  the  illegal  agreements  mentioned  in  Counts  III 
and  IV  existed.  At  page  6975,  the  Court  charged  the  jury 
as  follows: 

“Now,  you  may,  in  considering  whether  there  was 
an  illegal  agreement,  take  into  account,  and  give  such 
weight  to  them  as  you  think  they  are  entitled,  the 
various  alleged  overt  acts,  if  you  believe  any  of  them 
were  done  at  all,  in  determining  whether  those  very 
acts  indicate  the  pre-existing  agreement.” 

The  charge  on  this  point  is  clearly  in  conflict  with  the 
decision  in  the  case  of  U.S.  v.  Glasser,  116  F.  (2d)  69 
(C.C.A.  7),  where  it  was  held  that  overt  acts  when  proven 
may  be  considered  as  evidence  of  the  conspiracy  charged 
only  where  the  overt  acts  are  of  a  character  that  are 
usually,  if  not  necessarily,  done  pursuant  to  a  previous 
scheme  and  plan.  In  the  latter  instance,  proofs  of  the 
overt  acts  have  a  tendency  to  show  such  pre-existing  con¬ 
spiracy.  However,  in  the  case  at  bar,  the  District  Judge 
specifically  instructed  the  jury  at  pages  6978-6979: 

“I  was  also  asked  to  tell  you,  and  I  do,  that  Con¬ 
gressman  May  had  a  right,  as  any  member  of  Con¬ 
gress  would  have,  and  that  he,  as  Chairman  of  the 
House  Military  Affairs  Committee  had  to  make  in¬ 
quiries  of  various  officers  and  agencies  and  to  in¬ 
quire  about  situations  pertinent  to  the  position  and  his 
duties  as  a  member  of  the  House  Military  Affairs  Com¬ 
mittee  and  so  forth.  None  of  that.  1  do  not  think,  at 
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the  moment,  of  any  single  overt  act  alleged  or  proved 
which,  in  itself,  ivas  a  thing  that  either  by  law  or  other¬ 
wise,  he  did  not  have  a  right  to  do;  for  instance,  speci¬ 
fically  telephoning  Secretary  Patterson,  General  Camp¬ 
bell,  There  is  nothing  illegal  about  that,  in  itself. 
What  is  illegal  about  it,  if  anything,  is  whether  he  did 
it  for  compensation.  *  *  *  He  had  a  right  to  be  in 
business.  He  had  a  right  to  be  in  the  Cumberland  Lum¬ 
ber  Company.  He  had  a  right  to  do  all  these  things. 
In  and  of  themselves  there  is  nothing  wrong  with  them, 
but  they  are  all  wrong  if  he  did  it  for  compensation 
and  the  government  would  only  have  to  satisfy  you 
that  he  did  one  of  those  things  if  you  believe  there 
was  this  illegal  agreement.  It  isn’t  necessary  to  prove 
them  all.”  (Italics  ours) 

In  short,  the  Trial  Judge  instructed  the  jury  that  there 
was  nothing  in  the  overt  acts  mentioned  in  the  indict¬ 
ment  or  otherwise  proved  which  were  of  a  character  that 
are  usually,  if  not  necessarily,  done  pursuant  to  a  prev¬ 
ious  scheme  and  plan.  Therefore,  it  is  submitted  that  the 
Trial  Judge  committed  fundamental  and  reversible  error  in 
refusing  defendants’  points  for  charge  Nos.  26,  27  and  28, 
and  later  in  charging  the  jury  that  it  could  consider  such 
overt  acts  as  evidence  of  the  conspiracy  charged. 

E.  The  Trial  Court  erred  in  refusing  defendants’ 
point  for  charge  No.  49,  to  the  effect  that  the  Government 
had  introduced  no  evidence  to  prove  that  a  single  contract 
-was  obtained  for  Erie  or  Batavia  or  for  the  other  defend¬ 
ants  through  the  efforts  of  Congressman  May,  or  that  any 
of  the  Congressman’s  efforts  resulted  in  any  accomplish¬ 
ments,  gains  or  benefits  to  Erie,  Batavia  or  to  the  other  de¬ 
fendants,  and  that  the  jury  must  consider  this  lack  of  proof 
in  determining  whether  the  Congressman  was  paid  compen¬ 
sation.  Although  in  proving  a  criminal  conspiracy  under 
18  U.S.C.A.,  Sec.  88,  or  an  illegal  agreement  under  18 
U.S.C.A.,  Sec.  203,  it  is  not  necessary  that  the  Government 
prove  that  the  object  of  the  conspiracy  or  agreement  was 
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accomplished,  nevertheless  the  fact  that  no  results  were 
accomplished  was  a  factor  to  be  considered  by  the  jury  in 
determining  whether  or  not  such  criminal  conspiracy  or  il¬ 
legal  agreement  existed.  In  view  of  the  Court’s  argumenta¬ 
tive  and  misleading  charge  to  the  jury,  it  is  submitted  that 
it  was  reversible  error  on  its  part  to  have  refused  this  re¬ 
quest  for  instruction. 

F.  The  Trial  Court  erred  in  its  refusal  of  defendants’ 
point  for  charge  No.  55  to  the  effect  that  the  jury  must  not 
find  that  Congressman  May  owned  the  Cumberland  Lumber 
Company  from  letters  written  by  him,  his  utterances  and 
his  activities,  if  they  believed  that  such  letters,  utterances 
and  activities  were  induced  by  his  desire  to  promote  the 
successful  production  of  lumber  for  the  war  effort  in  his 
own  district,  and  that  the  same  were  caused  by  the  labor 
situation  in  his  district  and  the  feeling  against  foreign  cor¬ 
porations,  particularly  those  owned  by  Jews.  The  defend¬ 
ants  were  entitled  to  have  their  theory  of  the  case  pre¬ 
sented  to  the  jury,  especially  in  view  of  the  Court’s  grant¬ 
ing  of  Government’s  request  for  instruction  No.  12.  This 
point  also  is  discussed  in  greater  detail  under  point  IX  of 
the  Argument  which,  inter  alia,  attacks  the  Court’s  charge 
to  the  jury  as  argumentative. 

The  Court’s  refusal  of  this  request  for  instruction  ex¬ 
cluded  and  ignored  the  entire  defense  in  this  case.  It 
resulted  in  the  Court’s  giving-  a  one-sided  charge  to  the 
jury,  presenting  only  the  Government’s  case.  It  ignored 
all  the  evidence  adduced  by  the  defendants  as  to  their  good 
faith  during  the  period  covered  by  the  indictment.  The 
following  cases  hold  that  the  Court’s  refusal  of  instruc¬ 
tions  excluding  or  ignoring  essential  issues  or  defenses  con¬ 
stitutes  reversible  error:  United  States  v.  International  Fur 
Workers  Union ,  100  Fed.  (2d)  541  (C.C.A.,  N.  Y.) ;  Moran 
v.  United  States,  264  Fed.  768  (C.C.A.,  Tenn.).  In  Hyde  v. 
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United  States,  15  Fed.  (2d)  S16  (C.C.A.,  S.  C.),  it  was  held 
that  an  instruction,  in  a  prosecution  under  12  U.S.C.A., 
Sec.  592  for  alleged  false  entry  by  a  national  bank  official 
excluding  consideration  of  testimony  as  to  defendants  ask¬ 
ing  advice  as  to  a  particular  transaction  from  reputable 
bankers  was  erroneous  because  it  excluded  showing  of  good 
faith. 

It  is,  therefore,  submitted  that  the  Trial  Court  erred  in 
refusing  to  instruct  the  jury  as  requested  in  defendants’ 
55th  point  for  charge  for  the  reason  that  it  excluded  from 
the  consideration  of  the  jury  the  good  faith  of  Congressman 
May  as  a  defense  in  this  case. 

In  conclusion,  it  is  submitted  that  the  Court's  refusal 
to  charge  as  requested  by  the  defendants  in  the  forego¬ 
ing  particulars  constituted  prejudicial  and  reversible  error. 
The  failure  of  the  District  Judge  to  charge  as  thus  re¬ 
quested  seriously  prejudiced  the  defendants’  case  with  the 
jury. 


IX.  THE  TRIAL  COURT  ERRED  IX  ITS  CHARGE  TO 

THE  JURY 

It  is  submitted  that  the  District  Judge’s  charge  to  the 
jury  was  not  only  biased  and  argumentative,  but  also  mis¬ 
leading,  inconsistent,  contradictory  and  confusing  and  in¬ 
sufficient  in  its  treatment  of  many  points  at  law.  The 
Court’s  Charge  (Tr.  47:  6946-69S9)  lasted  approximately 
one  hour  and  attempted  inadequately  to  cover  all  the  legal 
points  brought  up  during  the  forty-seven  days  of  trial.  At 
the  close  of  the  Court’s  Charge,  defendants  took  specific  ex¬ 
ceptions  thereto  (Tr.  6995-7006).  The  following  are  a  few  of 
the  errors  brought  to  the  District  Judge’s  attention: 

A  That  the  Trial  Court  erred  in  its  instructions  on 
circumstantial  evidence  (Tr.  6976-6977)  in  that  it  was  not 
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full  and  complete  and  did  not  call  the  jury’s  attention  to 
the  fact  that  there  was  no  direct  proof  of  a  conspiracy  in 
this  case,  and  that  the  Government  relied  on  circumstantial 
evidence  to  show  that  the  monies  that  went  into  Cumber¬ 
land  Lumber  or  into  May’s  hands  were  compensation  (Tr. 
6995).  At  page  6976,  the  Court  stated: 

“Now,  I  want  to  sav  a  word  about  circumstantial 
evidence.  There  is  quite  a  bit  of  testimony  in  this  case 
that  may  be  regarded  as  circumstantial,  as  distinguish¬ 
ed  from  direct  evidence.  Direct  evidence  is  where  a 
witness  says :  I  saw  this,  that  or  the  other  tiling,  and  I 
know  it  personally;  I  was  there  or  1  heard  it.’’  (Italics 
ours) 

The  defendants  were  entitled  to  have  the  jury’s  at¬ 
tention  called  to  the  fact  there  was  no  direct  proof  of  a 
conspiracy  in  this  case,  especially  in  view  of  the  Trial 
Judge’s  statement  that  “there  is  quite  a  bit  of  testimony  in 
this  case  that  must  be  regarded  as  circumstantial  as  dis¬ 
tinguished  from  direct  evidence”.  This  statement  leaves 
the  inference  that  there  was  some  direct  proof  of  the  exist¬ 
ence  of  a  conspiracy  or  illegal  agreement. 

In  this  respect,  the  Court  erred  in  not  granting  de¬ 
fendants’  request  for  instructions  Nos.  34  and  44,  as  to 
the  effect  of  circumstantial  evidence  and  as  to  the  ab¬ 
sence  of  any  direct  proof  of  a  conspiracy  or  illegal  agree¬ 
ment  in  this  case. 

B.  The  Court  erred  in  leaving  to  the  jury  to  decide 
whether  or  not  the  defendants  Garssons  were  (1.)  aiders 
and  abettors  under  Counts  III  and  IV  of  the  indictment, 
and  (2.)  conspirators  under  Count  I  (Tr.  6995-6996).  This 
point  is  discussed  under  Point  I  of  this  Argument,  where¬ 
in  it  is  shown  that  18  U.S.C.A.,  Section  203  condemns  onlv 
the  conduct  of  the  Congressman  and  does  not  contemplate 
the  prosecution  of  parties  who  are  alleged  to  have  given  or 
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agreed  to  give  compensation  to  such  congressman  either  as 
aiders  and  abettors,  or  as  conspirators. 

C.  The  Trial  Court  erred  in  its  charge  to  the  jury- 
in  stating  at  page  6953: 

“Now,  in  weighing  the  testimony,  in  judging  of 
the  plausibility  or  implausibility  of  the  story  that  the 
witnesses  have  told,  vou  are  instructed  that  if  in  vour 
opinion  any  witness  has  testified  falsely  concerning  a 
matter  as  to  which  he  could  not  reasonably  be  mis¬ 
taken,  you  may  disregard  and  reject  all  or  any  part  of 
the  testimony  of  such  witness.” 

At  page  6996,  defendants  excepted  to  the  foregoing  in¬ 
struction  for  the  reason  that  the  qualification  “except 
wherein  it  (such  false  testimony)  lias  been  corroborated” 
Should  have  been  included.  See:  23  C.J.S.,  Criminal  Law, 
Sec.  1259,  p.  S26-827. 

That  defendants  were  entitled  to  have  this  exception 
included  in  the  instruction  is  seen  in  the  decision  in  United 
States  v.  Wemecke,  138  Fed.  2d,  561  (C.C.A.  7).  Minton, 
Circuit  Judge  in  that  case,  instructed  the  jury  as  fol¬ 
lows  : 

“If  you  believe  from  the  evidence  that  any  wit¬ 
ness  in  this  case  has  knowingly  and  willingly  testified 
falsely  on  this  trial  to  any  matter  material  to  the  issues 
in  this  case,  then  you  are  at  liberty  to  disregard  the 
entire  testimony  of  such  witness,  except  in  so  far  as  it 
has  been  corroborated,  if  you  find  it  has  been  corro¬ 
borated,  by  other  credible  evidence  or  by  facts  and  cir¬ 
cumstances  proven  on  the  trial.”  (Italics  ours) 

Thus  it  is  submitted  that  the  instruction  to  the  jury 
was  improper  and  prejudicial  because  it  permitted  the 
jury  to  disregard  all  or  any  part  of  the  testimony  of 
such  witness,  even  though  it  was  corroborated. 

D.  The  Court  erred  in  instructing  the  jury  that  it 
could  take  into  account  the  overt  acts  charged  in  the 


149 


indictment  for  the  purpose  of  determining  whether  or  not 
they  or  any  one  of  them  were  the  result  of  a  pre-exist¬ 
ing  conspiracy.  At  page  6975,  the  Court  instructed  the 
jury  that: 

“Now,  you  may,  in  considering  whether  there 
was  an  illegal  agreement,  take  into  account,  and  give 
such  weight  to  them  as  you  think  they  are  entitled, 
the  various  alleged  overt  acts,  if  you  believe  any 
of  them  were  done  at  all,  in  determining  whether 
those  very  acts  indicate  the  pre-existing  agreement.” 

At  pages  6996-6997,  defendants  excepted  to  the  lang¬ 
uage  of  the  foregoing  instruction.  It  is  clear  that  the 
instruction  does  not  come  within  the  ruling  of  the  Glasser 
case,  supra,  which  held  that  only  such  overt  acts  as  usual¬ 
ly,  though  not  necessarily,  indicate  a  pre-existing  illegal 
agreement,  can  be  taken  into  consideration  in  determin¬ 
ing  the  existence  of  such  agreement. 

E.  The  Trial  Court  erred  in  its  charge  to  the  jury 
in  instructing  it  at  page  6986,  that  the  political  ambitions 
of  Senator  Meade  and  his  Committee  were  not  material 
to  the  issues  in  this  case.  Defendants  excepted  to  the  fore¬ 
going  instruction  at  page  6997.  It  is  submitted  that  in¬ 
asmuch  as  the  Government  had  introduced  the  Press 
Release  (Ex.  172)  issued  by  Congressman  May  in  Septem¬ 
ber  of  1946  in  connection  with  the  Meade  Committee  in¬ 
vestigation,  and  May  had  testified  as  to  the  circumstances 
under  which  said  Release  had  been  issued,  that  the  tes¬ 
timony  as  to  such  political  ambitions  was  material  and 
competent  in  determining  May’s  credibility.  In  addition, 
May  had  testified  that  the  Committee  had  violated  his 
Constitutional  rights,  and  had  not  permitted  him  to  ap¬ 
pear  with  counsel  and  cross-examine  witnesses  at  the 
Congressional  hearings.  The  political  ambitions  of  Sena¬ 
tor  Meade  were  definitely  involved  in  this  case,  for  they 
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affected  not  only  the  credibility  of  Congressman  May, 
but  also  of  the  witnesses  Meade,  Flanagan  and  Con- 
nally. 

F.  That  the  Court  erred  in  its  charge  in  instructing 
the  jury  at  page  6987 : 

“Another  thing,  there  have  been  statements  made 
that  Congressman  May  never  got  a  contract  for  the 
companies  and  that,  as  a  matter  of  fact,  he  never 
really  accomplished  anything  for  them.  It  does  not 
make  anv  difference  whether  he  did  or  not,  if  his 
purpose  in  making  the  contracts  was  for  compensa¬ 
tion.  That  is  all.  We  don’t  care  whether  he  hit 
the  mark  or  he  missed  it.  It  is  whether  he  did  it 
for  that  reason  and  that  is  the  only  thing  you  have 
got  to  decide.” 

Defendants  excepted  to  the  foregoing  instruction  (Tr. 
6997)  for  the  reason  that  whether  Congressman  May  did 
or  did  not  assist  these  defendants  or  their  firms  in  pro¬ 
curing  contracts  was  material  in  determining  whether  or 
not  he  received  compensation  for  his  alleged  services. 

G.  The  Court  also  erred  in  instructing  the  jury  at 
page  6985  that  it  was  immaterial  “whether  or  not  Con¬ 
gressman  May  made  any  money  out  of  the  Cumberland 
Lumber  Company  or  he  did  not”,  and  that  “it  would  make 
no  difference  that  when  the  property  was  sold  all  of  it 
went  back  to  the  Garssons”  (Tr.  6986).  Defendants  ex¬ 
cepted  to  this  instruction  (Tr.  6997)  for  the  reason  that 
it  was  the  defendants’  theory  that  the  money  was  borrow¬ 
ed  from  Erie  and  Batavia  under  an  agreement  that  these , 
firms  would  either  get  lumber  or  money,  and  that  part 
of  the  proceeds  of  the  sale  were  returned  in  place  of  the 
lumber.  The  Trial  Court  clearly  misunderstood  the  theory 
of  the  defense  in  this  case :  The  Cumberland  Lumber  Com¬ 
pany  was  organized  to  produce  and  furnish  lumber  to 
Erie  and  Batavia.  The  Garssons  had  borrowed  certain 
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monies  from  these  firms  on  their  promise  that  they  would 
either  furnish  such  lumber  or  return  the  amounts  ad¬ 
vanced.  When  Cumberland  Lumber  Company  ran  into 
difficulties  and  was  finally  sold  to  A.  C.  Brown,  part  of 
the  monies  advanced  by  these  firms  was  repaid  to  them 
in  due  course  of  business  of  the  Cumberland  Lumber  Com¬ 
pany. 

H.  The  Trial  Court  erred  in  its  charge  in  giving  the 
jury  Government’s  request  for  instruction  No.  12  almost 
verbatim.  This  instruction  appears  in  the  charge  at  pages 
6981  to  6983.  This  instruction  practically  excluded  from  the 
consideration  of  the  jury  the  entire  defense  of  these  appel¬ 
lants.  It  was  obviously  argumentative  in  behalf  of  the 
Government  and  derogatory  of  the  defendants’  position. 
The  Court,  over  the  objection  of  the  Government,  time 
after  time  had  admitted  testimony  as  to  the  justification  of 
Dr.  Garsson  and  Murray  Garsson  and  Erie  and  Batavia  in 
bringing  their  complaints  to  the  attention  of  the  Chairman 
of  the  Military  Affairs  Committee,  and  thereafter  in  one 
wide  sweeping  instruction,  in  effect,  instructed  the  jury  that 
all  the  evidence  it  had  thus  admitted  was  immaterial.  Item 
by  item  the  Court  took  the  matters  presented  by  the  de¬ 
fendants  and  wiped  them  from  the  jury’s  consideration. 

This  error  will  be  stated  more  specifically  hereinafter 
under  subheading  “I”  of  this  Point  in  attacking  the  Trial 
Court’s  charge  as  argumentative,  misleading,  inconsistent 
and  confusing. 

Nothing  is  so  indicative  of  the  District  Court’s  bias  in 
this  case  than  its  action  in  entertaining  and  affirming  Gov¬ 
ernment’s  request  for  instruction  No.  12  after  the  argu¬ 
ments  in  the  case  had  started.  Rule  30  of  Federal  Rules  of 
Criminal  Procedure  provides : 

“Rule  30  Instructions:  At  the  close  of  the  evi¬ 
dence  or  at  such  earlier  time  during  the  trial  as  the 
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court  reasonably  directs,  any  party  may  file  written  re¬ 
quests  that  the  court  instruct  the  jury  on  the  law  as 
set  forth  in  the  requests.  *  *  *  The  court  shall  inform 
counsel  of  its  proposed  action  upon  the  request  prior 
to  their  arguments  to  the  jury,  but  the  court  shall  in¬ 
struct  the  jury  after  the  arguments  arc  completed. 
•  #  # 

The  testimony  shows  that  the  Government  did  not  sub¬ 
mit  to  the  Court  written  requests  for  instruction  at  the  close 
of  the  evidence.  It  did  so  only  after  two  of  the  special 
assistant  Attorneys  General,  Arenson  and  Vincent,  had  pre¬ 
sented  their  closing  arguments  to  the  jury  on  Friday,  June 
27,  1947.  At  page  6482,  the  Court  stated: 

“The  Government  delivered  to  me  on  Saturday 
some  instructions — ” 

The  defendants’  request  for  instructions  had  been  pre¬ 
sented  and  disposed  of  prior  to  the  closing  arguments  of 
Government  counsel  on  the  previous  Thursday.  Even  after 
the  Government  had  submitted  these  requests,  the  Court  in¬ 
dicated  to  all  parties  present  that  it  was  going  to  refuse 
them.  At  page  6484,  the  Court  stated: 

“With  respect  to  the  instructions  submitted  to  me 
by  the  Government,  I  deny  them  all  as  framed.  I  may 
or  may  not  give  them  in  substance,  but  most  of  them, 
as  I  view  them,  are  more  or  less  argumentative  in  char¬ 
acter.  I  find  the  same  fault  with  them  as  I  found  with 
some  of  yours.  They  want  me  to  argue  the  case  to  the 
jury,  as  you  do,  and  I  think  that  is  for  you  gentlemen.” 

Defense  counsel  had  every  reason  to  assume  from  the 
foregoing  language  that  the  Court  would  refuse  Govern¬ 
ment’s  instruction  No.  12.  The  District  Judge  had  already 
refused  many  of  defendants’  points  for  charge  on  the  theory 
that  they  were  argumentative.  Thereafter,  defendants’ 
counsel,  Mr.  Smith,  Mr.  Howard  and  Mr.  Margiotti  made 
their  closing  arguments  on  the  assumption  that  the  Court 
had  refused  Government’s  instruction  No.  12. 
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Requests  for  instructions  should  be  submitted  prior  to 
summing  up  to  the  jury.  The  Court  in  Linn  v.  United 
States,  251  Fed.  476,  482,  stated: 

“*  *  *  Requests  which  are  presented  after  the 
charge  has  been  given,  and  even  after  the  arguments 
have  been  concluded,  are  usually  designed  to  lead  a 
judge  into  error  and  the  practice  of  entertaining  re¬ 
quests  so  presented  is  not  deserving  of  encourage¬ 
ment.” 

The  Court’s  action  in  entertaining  Government’s  request 
No.  12,  was  clearly  an  abuse  of  discretion  for  it  had  led  the 
defendants  to  believe  it  was  going  to  reject  this  argumen¬ 
tative  prayer  and  permit  defendants’  counsel  to  argue  on 
the  assumption  that  such  requests  had  been  refused. 
Further,  the  argumentative  nature  of  the  prayer  constitutes 
reversible  error. 

I.  The  Court’s  Charge  was  argumentative,  mislead¬ 
ing,  inconsistent,  contradictory  and  confusing.  The  Honor¬ 
able  Court’s  attention  is  directed  to  pages  6981  to  6989  of 
the  Court’s  Charge,  wherein  the  District  Judge  first  stated 
that  the  jury  should  convict  the  defendants  if  it  believed 
they  conspired  to  defraud  the  United  States  or  to  violate 
Section  203  of  Title  18,  United  States  Code,  and  committed 
one  or  more  of  the  overt  acts  to  effect  the  object  of  the 
conspiracy,  and  if  the  jury  further  believed  that  defendants 
violated  Section  203  of  Title  18,  United  States  Code  as  al¬ 
leged  in  the  3rd  and  4th  Counts  of  the  indictment — “Irre¬ 
spective  of  what  your  conclusion  may  be  as  to  the  merits  of 
the  matters  and  things  concerning  which  Mr.  May  contacted 
the  War  Department,  and  irrespective  of  what  you  believe 
as  to  the  contributions,  if  any,  of  the  defendants,  Henry 
Garsson  and  Murray  Garsson,  Erie  Basin  or  Batavia,  to  the 
war  effort.”  (Tr.  6981). 

Thereafter  the  Court  wiped  out  the  theory  of  the  de¬ 
fense  by  giving  verbatim  the  Government’s  instruction  No. 
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12  (Tr.  69S1  to  6983),  and  charging  the  jury  that  it  was  im¬ 
material  1 1  whether  the  matter  pending  before  the  Depart¬ 
ment  should  or  should  not  be  decided  favorable  to  the  person 
in  whose  interest  the  Congressman  rendered  or  attempted 
to  render  services”,  then  it  characterized,  item  by  item, 
practically  all  the  testimony  adduced  by  the  defendants  as 
immaterial — whether  the  Erie  and  Batavia  companies  were 
good  producers,  that  the  “E”  awards  were  merited,  that 
the  Erie  freeze  order  was  unwarranted  and  discriminated, 
that  the  manpower  ceiling  was  arbitrarily  applied  to  Erie 
and  Batavia  by  the  WMC,  that  there  was  discrimination 
against  these  firms  and  their  officers,  that  the  requests  in 
relation  to  Military  Personnel  matters  were  justifiable,  that 
Dr.  Garsson  was  an  inventory  of  manufacturing  processes, 
etc.  (Tr.  6982-69S3). 

Then  at  page  6984,  the  Court  stated  that  the  foregoing 
items  of  testimony  were  competent: 

“*  *  *  only  in  order  for  you  to  determine  whether 
you  believe  they  are  true  at  all,  and  if  so,  whether  they 
or  any  one  of  them,  all  of  them  or  any  one  of  those 
various  matters  motivated  Henry  M.  Garsson  or  Mur¬ 
ray  Garsson  or  their  representative,  Freeman,  to  go  to 
May  to  get  his  help  and  if  you  believe  that  did  occur 
and  those  situations  were  as  represented  by  the  defend¬ 
ants  on  the  witness  stand,  and  if  you  believe  that  that 
is  what  motivated  them  to  go  to  Congressman  May, 
then  you  will  decide  in  your  mind  whether  or  not  it  had 
any  effect,  as  he  said  it  did,  on  him ;  any  effect  in  the 
sense  that  it  is  what  caused  him,  rather  than  compen¬ 
sation  that  he  received,  to  make  these  contacts  with  the 
War  Department  and  Manpower  Commission  and  so 
forth  and  it  is  to  be  given  no  other  consideration  by 
you.” 

Then  the  Court  practically  repeats  Government’s  instruc¬ 
tion  No.  12,  overemphasizing  the  Government’s  position  (Tr. 
6984-6989). 
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Defendants  specifically  excepted  to  the  Court’s  Charge 
in  that  the  Court  overemphasized  the  Government’s  posi¬ 
tion,  understated  and  minimized  the  theory  of  the  defense 
(Tr.  6998).  Defendants  also  excepted  to  the  action  of  the 
Court  in  stating  the  Government’s  position  in  language 
“that  was  strong,  emphatic,  and  usually  with  a  gesture  of 
the  hand  or  the  pointing  of  a  finger”.  This  exception  is 
stated  further  at  pages  6998  to  6999 : 

“In  giving  the  position  of  the  defense  the  Court 
lowered  its  voice,  practically  in  each  instance,  partic¬ 
ularly  toward  the  end  of  the  charge  wherein  the  Court 
spoke  of  money  making  no  difference;  of  the  Mead 
political  ambitions  making  no  difference;  whether  the 
defendants,  Garssons,  and  others  received  a  contract  or 
not  made  no  difference;  and  whether  the  two  defend¬ 
ants,  Murray  Garsson  and  Henry  Garsson,  were  Jews 
made  no  difference  except  as  the  Court  modified  in  each 
instance  by  stating  that  this  evidence  was  permitted  to 
be  introduced  for  the  purpose  of  showing  motives  on 
the  part  of  the  defendants,  Garsson,  in  approaching 
May  and  contacting  May,  and  for  the  purpose  of  show¬ 
ing  whether  or  not  May  was  motivated  by  such  facts, 
and  left  to  the  jury  to  determine  whether  or  not  these 
were  the  facts.” 

Although  the  Court  denied  that  it  stressed  one  side  more 
than  the  other  (Tr.  6999),  the  phrasing  of  the  Court’s 
charge  corroborates  defendants’  position. 

The  Court,  on  one  breath,  admitted  the  aforementioned 
items  of  testimony  as  material,  and  then  later  in  the  Charge, 
instructed  the  jury  that  they  were  immaterial  if  the  jury 
found  the  defendants  guilty  of  Counts  I,  III  and  IV.  It  was 
confusing  to  the  jury  to  distinguish  the  materiality  of  such 
testimony  for  the  purposes  mentioned  by  the  Trial  Court. 

In  Sunderland  v.  United  States,  19  Fed.  2d  202  at  page 
216,  the  Circuit  Court  stated : 

“While  the  judge  in  the  federal  courts  ‘may  com¬ 
ment  on  the  evidence  and  may  express  his  opinion  on 
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the  facts,  provided  lie  clearly  leaves  to  tlie  jury  the  de¬ 
cision  of  fact  questions’  (Weare  v.  United  States,  1  F. 
2d  617  (CCA  8),  and  cases  cited),  yet,  as  was  said  in 
the  same  case,  ‘the  instructions,  however,  should  not 
be  argumentative.  The  court  cannot  direct  a  verdict  of 
guilty  in  criminal  cases,  even  if  the  facts  are  undisput¬ 
ed.  Dillon  v.  United  States  (CCA)  279  F.  639.  It 
should  not  be  permitted  to  do  indirectly  what  it  cannot 
do  directly,  and  by  its  instructions  to  in  effect  argue  the 
jury  into  a  verdict  of  guilty.’  See,  also  Parker  v. 
United  States,  2  F.  2d  710;  Cook  v.  United  States  (CCA 
8)  18  F.  2d  50.” 

In  Miller  v.  United  States,  120  F.  2d  962,  (C.C.A.  10) 
it  Tvas  held  that  an  instruction  must  be  so  framed  that  a 
jury  might  not  draw  a  wrong  conclusion  therefrom,  and  it 
was  not  sufficient  that  it  was  so  drawn  that  a  jury  might 
reach  the  right  conclusion.  Thus  in  this  case,  the  Govern¬ 
ment  may  argue  that  the  jury  might  be  able  to  properly  de¬ 
termine  when  the  foregoing  items  of  testimony  were  ma¬ 
terial  to  the  issues,  yet  it  is  submitted  that  the  instructions, 
as  framed,  permitted  the  jury  to  draw  the  wrong  conclusion. 

The  language  of  the  Supreme  Court  in  Keegan  v. 
United  States,  325  U.  S.  478,  65  Supreme  Court  1203  in  con¬ 
struing  the  District  Judge’s  Charge  to  the  jury  is  particular¬ 
ly  applicable  to  the  facts  in  this  case.  At  65  Supreme  Court, 
1209,  1210,  Mr.  Justice  Roberts  stated: 

“Here  the  honesty  and  the  bona  tides  of  the  defend¬ 
ants  is  said  to  be  immaterial;  the  fact  that  they  desired 
to  test  the  constitutionality  of  the  law  is  said  to  be  im¬ 
material.  Nowhere  is  it  stated  that  Bund  Command 
No.  37,  without  more,  does  not  amount  to  counselling 
to  evade  military  service.  Mingled  with  instructions 
that  innocent  motives  were  no  excuse,  and  the  intention 
to  test  the  constitutionality  of  the  law  was  no  excuse, 
are  statements  that  these  are  not  excuses  where  there  is 
a  conspiracy  knowingly  to  counsel  evasion  of  military 
service.  The  statements  are  mutually  contradictory. 
One  with  innocent  motives,  who  honestly  believes  a  law 
is  unconstitutional  and,  therefore,  not  obligatory,  may 


157 


well  counsel  that  the  law  shall  not  be  obeyed;  that  its 
command  shall  be  resisted  until  a  court  shall  have  held 
it  valid,  but  this  is  not  knowingly  counselling,  stealthily 
and  by  guile,  to  evade  its  command.  Thus  having 
charged  that  innocent  motives  and  a  desire  to  test  the 
validity  of  the  law  were  not  a  defense,  the  court  added : 

‘In  regard  to  the  matter  of  a  test  case,  I  call  your 
attention  to  the  fact  that  no  test  case  was  ever  made, 
nor  is  there  any  evidence  that  any  legal  action  was 
ever  prepared,  and  the  further  fact  that  Bund  Order 
No.  37,  by  its  very  language,  opposes  military  service 
until  this  and  all  other  laws,  State  and  national,  which 
the  Bund  considered  discriminatory,  were  repealed. 

‘Of  course,  if  you  believe  beyond  a  reasonable 
doubt,  that  the  defendants,  or  any  of  them,  knowingly 
and  unlawfully  conspired  to  counsel  evasion  of  the  Se¬ 
lective  Service  Law,  and  the  matter  of  a  test  case  was 
merely  a  subterfuge  to  divert  attention  from  their  real 
purpose,  you  should  find  such  defendants  guilty  as 
charged.  ’ 

This  final  statement  seems  to  mean  nothing  short  of 
this,  when  taken  in  connection  with  what  just  preceded 
it:  If  defendants  had  innocent  motives  they  are  none¬ 
theless  guilty ;  if  they  had  guilty  motives  they,  of  course, 
are  guilty.  It  is  somewhat  difficult  to  see  how  the  jury 
could  reach  any  other  than  a  verdict  of  guilty.” 

See  Bollenbach  v.  United  States ,  326  U.  S.  607,  66  Supreme 
Court  402. 

It  is,  therefore,  submitted  that  the  Court’s  charge  was 
argumentative,  misleading,  inconsistent,  confusing  and  con¬ 
tradictory.  It  is  specifically  submitted  that  the  District 
Judge’s  final  emphatic  statements  that  the  war  production 
record  of  the  firms,  the  merits  of  their  complaints,  racial 
prejudice,  and  discrimination  against  these  firms  and  their 
representatives  and  the  other  aforementioned  items  of  testi¬ 
mony  were  all  immaterial,  means  nothing  short  of  this  when 
taken  in  connection  wfith  what  just  preceded  it:  “If  defend¬ 
ants  had  innocent  motives  they  are  nonetheless  guilty;  if 
they  had  guilty  motives  they,  of  course,  are  guilty.  It  is 
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somewhat  difficult  to  see  how  the  jury  could  reach  any 
other  verdict  than  a  verdict  of  guilty.”  The  Court’s  Charge 
practically  amounted  to  an  instruction  to  convict  and  consti¬ 
tutes  prejudicial  and  reversible  error. 


CONCLUSION 

It  is  respectfully  submitted  that  the  errors  committed 
during  the  course  of  this  trial  were  so  flagrant  a  violation 
of  the  right  of  the  accused  of  a  fair  and  impartial  trial  as 
to  require  no  further  citation  of  authority  in  support  of  the 
proposition  that  right  and  justice  require  the  reversal  of 
the  convictions  or,  in  the  alternative,  the  granting  of  a  new 
trial. 

Respectfully  submitted, 

Charles  J.  Margiotti, 

Margiotti  &  Casey, 

Allan  J.  Krouse, 

Attorneys  for  Appellants. 

Pfrry  W.  Howard, 

Of  counsel  for  Appellant  Murray 
W.  Gars  son. 
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I. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  District  of  Columbia 


Criminal  Action  No.  73-47 


United  States  of  America 
vs. 

Andrew  J.  May,  Henry  M.  Garsson 
and  Murray  Garsson, 

Defendants. 


LIST  OF  PROPOSED  WITNESSES  TO  CORROBO¬ 
RATE  TESTIMONY  OF  A.  J.  MAY  AND  HENRY  M. 
GARSSON  ESTABLISHING  EXISTENCE  OF  CONDI¬ 
TIONS  AND  CIRCUMSTANCES  MOTIVATING  OR 
BRINGING  ABOUT  CONTACTS  WITH  A.  J.  MAY 

Name  of  Witness: 

1.  Brig.  General  Paul  X.  English,  Retired,  Former 
Chief  of  Industrial  Division,  Chemical  Warfare  Service, 
Washington,  D.  C. 

Nature  of  Testimony  Proposed  to  Be  Offered  and  Proved 
by  Respective  Witnesses: 

Development  of  process  by  Henry  M.  Garsson  and  Erie 
Basin  Metal  Products,  Inc.  for  making  the  4.2  inch  Chemical 
Mortar  Shell  out  of  tubing  instead  of  forging,  and  bring¬ 
ing  about  mass  production.  Acceptance  of  this  method  by 
other  manufacturers  and  other  branches  of  the  Armed 
Service.  Production  record  of  Erie  Basin  and  Batavia 
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Metal  on  4.2  inch  Chemical  Mortar  Shells  and  Chemical 
Service  Trucks. 

2.  Colonel  Harry  Lebkicher,  Commanding  Officer  of 
Chicago  Chemical  Warfare  Procurement  District. 

Development  of  manufacturing  methods  on  4.2  Chem¬ 
ical  Mortar  Shell,  burster  tube  well  for  4.2  inch  shell,  M50 
bomb  nose,  M74  incendiary  bomb,  powder  drum,  by  Henry 
M.  Garsson,  Erie  Basin  Metal  Products,  Inc.,  and  Batavia 
Metal  Products,  Inc.,  on  4.2  inch  shell,  burster  tube  well  for 
4.2  inch  shell,  M50  bomb  nose,  M74  incendiary  bomb,  powder 
drums,  chemical  trucks.  Correspondence  on  manpower  and 
shortage  of  lumber.  Conditions  surrounding  Chemical  War¬ 
fare  truck  cutback. 

3.  Mr.  Louis  Segal ,  President  of  Norwalk  Lock  Com¬ 
pany,  New  York: 

Development  by  Henry  M.  Garsson  on  process  for  hard¬ 
ening  37  mm.  shell.  Engineering  experience  and  ability  of 
Henry  M.  Garsson. 

4.  Mr.  Hollands  worth,  Negotiator,  Chicago  Ordnance 
District : 

Production  record  M66  Fuze. 

5.  Captain  Kuddes,  Plant  Representative  at  Erie 
Basin  Metal  Products,  Inc.,  and  Batavia  Metal  Products, 
Inc.  from  Chicago  Chemical  Warfare  Service: 

Production  record  of  Erie  Basin  Metal  Products,  Inc. 
and  Batavia  Metal  Products,  Inc.  on  4,2"  Shell,  Burster 
Tube  Well  for  4.2"  Shell,  M50  Bomb  Nose,  M74  Incendiary 
Bomb,  Powder  Drums,  Chemical  Trucks.  Conditions  sur¬ 
rounding  Chemical  Warfare  truck  cut  back.  Manpower 
situation. 

6.  Major  John  E.  Bruce,  Plant  Representative  at  Erie 
Basin  Metal  Products,  Inc.  and  Batavia  Metal  Products, 
Inc.  from  Chicago  Chemical  Warfare  Sendee: 
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Development  of  process  4.2"  Shells  at  Erie  Basin  Metal 
Products,  Inc.  Situation  surrounding  Chemical  Service 
Truck  cut  back. 

7.  General  Roswell  Hardy ,  Ordnance  Department, 
Washington,  D.  C. : 

Manpower  situation.  Corroboration  of  Garsson  testi¬ 
mony  concerning  meeting  in  Chicago  on  complaint  that  Chi¬ 
cago  Ordnance  did  not  permit  Batavia  Metal  Products,  Inc. 
to  bid. 

8.  Major  Van  Wyk,  Executive  Officer,  Chicago  Chem¬ 
ical  Warfare  Procurement  District: 

Development  of  manufacturing  methods  on  4.2"  Chem¬ 
ical  Mortar  Shell,  Burster  Tube  Well  for  4.2"  Shell,  M50 
Bomb  Nose,  M74  Incendiary  Bomb,  Powder  Drum,  by  Henry 
M.  Garsson,  Erie  Basin  Metal  Products,  Inc.  and  Batavia 
Metal  Products,  Inc.  Production  record  of  Erie  Basin  Metal 
Products,  Inc.  and  Batavia  Metal  Products,  Inc.  Produc¬ 
tion  record  of  Erie  Basin  Metal  Products,  Inc.  and  Batavia 
Metal  Products,  Inc.  on  4.2"  Shell,  Burster  Tube  Well  for 
4.2"  Shell,  M50  Bomb  Nose,  M74  Incendiary  Bomb,  Powder 
Drums,  Chemical  Trucks.  Correspondence  on  manpower  and 
shortage  of  lumber.  Conditions  surrounding  Chemical  War¬ 
fare  Truck  cut  back. 

9.  Mr.  Frank  P.  Longyear,  Former  Works  Manager 
of  Batavia  Metal  Products,  Inc.: 

Conditions  surrounding  Chemical  Service  Truck  cut 
back,  wood  pipe  production,  water  tank  production  at  Ba¬ 
tavia  Metal,  lumber  shortage,  shell  boxes,  burster  tube  pro¬ 
duction  record.  War  manpower  situation,  E  Award  situa¬ 
tion,  8"  Shells,  M74  Bomb  Powder  Drum  design  and  produc¬ 
tion. 

10.  Mr.  Harry  Osborne,  Chief  Engineer,  Erie  Basin 
Metal  Products,  Inc.: 
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Treatment  of  Erie  Basin  Metal  Products,  Inc.  by  Ord¬ 
nance  on  M66  Fuze.  Development  of  production  methods 
for  4.2"  Shell  and  M66  Fuze,  40  mm.  projectile  at  Erie  Basin 
Metal  Products,  Inc. 

11.  Colonel  S.  D.  Sanson,  Industrial  Division,  Office 
of  Chief,  Chemical  Warfare  Service,  Washington,  D.  C. : 

Conditions  surrounding  lease  of  Howard  Aircraft  plant 
to  Majestic  Radio,  manpower  situation,  production  record 
of  Batavia  Metal  Products,  Inc.  and  Erie  Basin  Metal  Pro¬ 
ducts,  Inc.  on  Chemical  Warfare  Service  items. 

12.  Contracting  Officer  of  Rhcevt  Manufacturing  Co., 
Chicago,  Illinois: 

Re  letting  of  contract  100  lb.  Bomb  to  Rheem  Manufac¬ 
turing  Company  without  competitive  bidding  by  Ordnance 
Department,  and  efforts  by  Rheem  Manufacturing  Co.  to 
obtain  Batavia  Metal  Products,  Inc.  as  subcontractor  to 
manufacture  component  parts  of  100  lb.  Bomb  for  Rheem. 

13.  Mr.  Henry  Walsh,  V.  S.  Army  Engineer  Corps, 
Chicago,  Illinois : 

Wood  pipe  and  wood  tank  production  by  Batavia  Metal 
Products  Inc.  for  U.  S.  Army  Engineers.  Shortage  of  Lum¬ 
ber. 

14.  Major  John  Krim,  Army  Service  Forces,  Wash¬ 
ington,  D.  C. : 

War  manpower  situation  at  Batavia  Metal  Products, 
Inc.  Attitude  of  Area  Director  of  War  Manpower  Commis¬ 
sion  and  attitude  of  Labor  Management  Committee  toward 
Batavia  Metal  Products,  Inc.  and  Erie  Basin  Metal  Pro¬ 
ducts,  Inc.  including  discrimination  against  these  companies 
by  such  organizations.  Attitude  of  War  Manpower  Com¬ 
mission  re  E  Award  to  Batavia. 

15.  Colonel  Gordon  Kaufmayi,  Chemical  Warfare 
Service,  Washington,  D.  C.: 
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Corroboration  of  production  record  and  manpower 
situation.  Corroboration  of  facilities  owned  by  Erie  Basin 
Metal  Products,  Inc.  and  Batavia  Metal  Products,  Inc. 

16.  Captain  Scliwimer,  Public  Relations  Officer, 
Chemical  Warfare  Service,  Washington,  D.  C. : 

Corroboration  of  proposed  E  Award  from  Chemical 
Warfare  Service  to  Batavia  Metal  Products,  Inc.  and  cor¬ 
roboration  of  award  of  3  E’s  to  Erie  Basin  Metal  Products, 
Inc. 

17.  Mr.  George  Knutson ,  Renegotiations  Division, 
Army  Service  Forces,  Washington,  D.  C. 

Corroboration  lack  of  jurisdiction  of  Negotiation  Di¬ 
vision  on  freeze  order  concerning  Erie  Basin  Metal  Pro¬ 
ducts,  Inc. 

18.  Colonel  Brennan ,  Chief,  Labor  Branch,  Industrial 
Personnel  Division,  Army  Service  Forces,  Washington, 
D.  C.: 

Corroboration  8"  Shells,  war  manpower  situation,  and 
E  Award. 

19.  Mr.  Arthur  W.  Swanson,  Former  Production 
Superintendent  of  Batavia  Metal  Products,  Inc.: 

Situation  surrounding  tent  pole,  lumber  shortage, 
chemical  truck  situation,  8"  Shells,  powder  drums,  shell 
boxes,  burster  tubes,  and  manpower  situation. 

20.  General  Thomas  S.  Hammond ,  District  Chief,  Chi¬ 
cago  Ordnance  District: 

To  establish  as  he  testified  under  oath  before  the  Mead 
Committee  that  he  had  given  Garsson  contract  for  8"  Shells 
only  after  all  other  manufacturers  in  Chicago  area  had  re¬ 
fused. 


6 


II.  STATEMENT  OF  ACCOUNT  A.  J.  MAY  WITH  CUMBERLAND  LUMBER  COM¬ 
PANY  SHOWING  ADVANCES  BY  AND  REIMBURSEMENTS  TO  A.  J.  MAY 

Payments  Daily  Balances 
Advances  or  Reim- 

by  bursements  Due  to  Due  to 

A.  J.  May  to  or  for  A.  J.  May  Cumbcr- 
toorfor  A.J.May  from  land 

Exhibit  Cumberland  Personal  Cum-  from 


Date 

Description 

No. 

Lumber  Co.  Account 

bcrland 

A.  J.  May 

6-17-43 

L.  W.  Field — S.A.  check 

Def.  117 

$  100.00 

$100.00 

10-16-43 

A.  B.  Meade — check 

Def.  7 

$  1,000.00 

$  900.00 

1-17-44 

W.  H.  May — check  dcp. 

Def.  7 

600.00 

300.00 

1-29-44 

A.  J.  May — check 

Def.  7 

600.00 

900.00 

2-25-44 

W.  R.  Moore 

Def.  164 

104.00 

796.00 

3-25-44 

A.  J.  May  cash  deposit 

Def.  7 

1.600.00 

804.00 

3-29-44 

A.  J.  May  deposit 

Def.  7 

900.00 

1.704.00 

3-31-44 

A.  J.  May  check 

Def.  164a 

104.00 

1.600.00 

4-24-44 

A.  J.  May  check 

Def.  7 

600.00 

2,200.00 

4-28-44 

A.  J.  May 

Def.  7 

500.00 

2.700.00 

5-  5-44 

Spurlock  Insurance 

Def.  170 

345.00 

3,045.00 

5-14-44 

A.  J.  May  Expenses  Cash 

Def.  171 

63.59 

3.108.59 

5-14-44 

A.  J.  May  Expenses  Check 

Def.  7 

63.59 

3,045.00 

7-  5-44 

A.  J.  May  check 

Def.  7 

1.650.00 

1.395.00 

7-  6-44 

Frick  Co.  Note  Cash 

Def.  172 

50.00 

1.445.00 

8-22-44 

Cash  from  $4000  dcp. 

Def.  114 

94.00 

1.351.00 

10-30-44 

Frick  Mill  Parts 

Def.  173 

106.29 

1.457.29 

12-  8-44 

Mineral  Devel.  Co.  Note 

Def.  174 

2.635.31 

4.092.60 

12-11-44 

Erie  Basin  Metal  Prod.  Ck. 

Gov.  6 

3.156.47 

936.13 

12-23-44 

Frick  Co.  Note 

Def.  175 

917.30 

1.853.43 

3-14-45 

Batavia  M.P.  check 

Gov.  14 

1.850.00 

3.43 

7-  3-45 

J.  C.  Spurlin  check 

Def.  176 

294.00 

297.43 

7-  3-45 

Corp.  Trust  Co.  Check 

Def.  177 

50.00 

347.43 

7-  3-45 

Frick  Co.  Note 

Def.  17S 

945.10 

1.292.53 

7-  3-45 

Mineral  Devel.  Co.  Note 

Def.  179 

2.687.50 

3.980.03 

7-  7-45 

Batavia  M.P.  Check 

Gov.  1 5 

4.627.60 

647.57 

8-  1-45 

C.  Quillen  check 

Def.  180 

1.52 

646.05 

11-20-45 

Alien-Auditing  S.A.  Ck. 

Def.  181 

25.00 

621.05 

2-15-46 

A.  J.  May  Check 

Def.  7 

19.64 

640.69 

3-25-46 

Francis  &  Trivette  Bond  Csh 

Def.  182 

50.00 

590.69 

4-30-46 

J.  W.  Howard  Cash 

Def.  185 

100.00 

490.69 

$12,674.61  $13,165.30 

$  490.69 

Liability  to  H.  J.  Mayo  for 

truck  unpaid  (Def.  Ex.  183) 

1,000.00 

Due  from  Cumberland  Lumber  Companv 

$  509.31 

Contingent  Liability — Mrs.  Lizzie  Willis 

(Def.  F.x.  113) 

2,000.00 

Due  from  Cumberland  Lumber  Company  including  contingencies 

$2,509.31 

Note:  S.A.  Signifies  check  drawn  on  Sergeant  at  Anns  Office. 
House  of  Representatives. 

DEFT.  EXT.  NO.  202  for  idntf. 
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m.  EXCERPTS  FROM  TRANSCRIPT  OF  TESTI¬ 
MONY  WITH  REFERENCE  TO  UNFAIR  COMMENTS 
AND  MISCONDUCT  BY  PROSECUTING  ATTORNEY 

At  page  542,  during  the  cross-examination  of  witness 
Fields,  Mr.  Paisley  objected  to  Mr.  Margiotti ’s  alleged  in¬ 
terruption  of  the  witness.  The  following  colloquy  ensued: 

“Mr.  Margiotti:  I  didn’t  interrupt  him.  Are  you 
through  now? 

Mr.  Paisley:  I  am  through  if  you  are  through  now 
with  that  kind  of  tactics. 

Mr.  Margiotti:  I  object  to  counsel  referring  to  im¬ 
proper  tactics. 

The  Court:  Go  ahead.  We  are  not  boys  around 
here.  Let’s  go  ahead.” 

At  page  548,  during  the  examination  of  the  same  wit¬ 
ness,  Mr.  Paisley  made  the  following  remark: 

“Mr.  Paisley:  Just  a  moment.  Counsel  repeatedly 
interrupts  the  witness  while  he  is  trying  to  answer. 

The  Court:  I  don’t  think  he  has,  certainly  not  to 
any  consequence.  Mr.  Fields  has  answered  all  right.” 

At  page  947,  during  the  cross-examination  of  Govern¬ 
ment  witness  O’Connor,  with  reference  to  the  execution  of 
Exhibit  11A,  the  inventory  sheet,  and  Defendants’  Exhibit 
9,  check  dated  June  9, 1944,  to  take  up  the  $1,500  sight  draft, 
upon  Mr.  Paisley’s  objection  as  to  the  relevancy  of  the 
photostat  of  said  check,  Mr.  Margiotti  made  the  following 
offer  with  reference  to  that  line  of  testimony,  and  Mr. 
Paisley  made  the  following  prejudicial  remark — in  the  pres¬ 
ence  of  the  jury: 

“Mr.  Margiotti:  If  the  Court  please,  the  Govern¬ 
ment  has  introduced  this  paper  for  the  purpose  of 
showing  that  there  was  something  suspicious  or  un¬ 
lawful  or  whatever  they  wish  to  call  it. 

Mr.  Paisley:  It  w*as  a  fake  inventory. 

Mr.  Margiotti :  What  w’as  that  l 
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Mr.  Paisley :  We  offered  it  to  show  that  that  was 
a  fake  inventory. 

w 

Mr.  Margiotti:  If  the  Court  please,  we  now  ask 
for  the  withdrawal  of  a  juror  because  of  the  improper 
conduct  of  counsel  making  that  remark  while  I  am 
addressing  the  Court. 

The  Court:  I  deny  the  motion.”  (Italics  ours) 

At  page  966.  during  the  direct  examination  of  witness 
Mrs.  Hughes  with  reference  to  the  delivery  of  an  Under¬ 
wood  typewriter  to  the  plant  of  the  Illinois  Watch  Case 
Company  about  October  24,  1944,  on  Mr.  Margiotti ’s  re¬ 
quest  that  the  witness  be  asked  concerning  the  date  of  the 
Exhibit : 

By  Mr.  Paisley : 

Q.  Is  there  anything  on  your  records  to  indicate 
the  date — don’t  tell  the  date,  they  don't  want  you  to 
tell  the  date  or  anything  directed  to  it — that  would  in¬ 
dicate  the  date  when  it  was  delivered? 

Mr.  Margiotti:  We  object  to  counsel  saying  we 
don’t  want  the  date.  I  didn’t  say  I  didn't  want  the  date. 
It  may  surprise  you  that  we  do. 

The  Court:  Go  ahead.”  (Italics  ours) 

At  page  9S7,  after  F.B.I.  typewriting  expert  Miller  had 
testified  as  to  his  qualifications,  Mr.  Reddan,  Assistant 
Prosecuting  attorney,  submitted  that  the  witness  was  quali¬ 
fied: 

Mr.  Margiotti:  We  certainly  are  not  raising  any 
question  on  his  qualifications. 

Mr.  Paisley :  I  would  like  to  make  the  observation 
that  that  is  a  fine  time  for  counsel  to  make  the  an¬ 
nouncement. 

Mr.  Margiotti :  What  is  this  ? 

Mr.  Paisley:  1  would  like  to  make  the  observation 
that  this  is  a  fine  time  for  counsel  to  make  the  an¬ 
nouncement. 

Mr.  Margiotti:  If  the  Court  please,  that  remark 
should  not  have  been  made. 

The  Court:  That  is  right.  Forget  it.” 
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At  page  1529,  during  the  cross-examination  of  Gen. 
Campbell  by  Mr.  Magee,  Mr.  Paisley  made  a  prejudicial 
comment  on  a  material  point: 

“Q.  In  your  capacity  as  the  head  of  Ordnance 
in  this  country,  did  you  not  welcome  constructive  sug¬ 
gestions  and  reports  from  persons  of  importance? 

Mr.  Paisley:  I  don’t  think  that  is  important.  It 
certainly  isn’t  material,  Your  Honor.  There  is  no  indi¬ 
cation  these  calls  were  constructive. 

The  Court:  I  sustain  the  objection. 

Mr.  Magee:  I  move  that  that  remark  of  counsel 
go  out.  We  should  not  have  counsel’s  response  that 
these  calls  were  not  constructive.  I  move  it  be  stricken. 

The  Court:  1  agree.  It  will  go  out.”  (Italics 
ours) 

At  pages  1545-154G,  during  the  redirect  examination  of 
Gen.  Campbell,  Mr.  Paisley  again  characterized  the  testi¬ 
mony  : 

“Mr.  Paisley  (continuing) :  Had  you  learned  that 
he  had  been  referred  out  there  early  in  1942  with  the 
blessings  of  Mr.  May? 

Mr.  Magee:  I  object  to  that,  Your  Honor.  The 
form  of  the  question  is  improper  and  it  calls  for  a  hear¬ 
say  answer. 

The  Court:  I  sustain  the  objection. 

Mr.  Margiotti:  If  the  Court  please,  at  this  time  I 
am  going  to  ask  for  the  withdrawal  of  a  juror  because 
of  the  misconduct  of  counsel  for  the  Government  putting 
questions  that  are  improper.  I  only  do  it  to  protect  my 
clients  on  the  record. 

The  Court:  Very  well,  I  deny  the  motion  and  I 
should  make  the  statement,  in  connection  with  the  mo¬ 
tion,  that  I  do  not  think  the  conduct  of  counsel  for  the 
Government  is  improper.”  (Italics  ours) 

At  page  2048,  during  the  cross-examination  of  Mr.  Pat¬ 
terson,  Mr.  Paisley,  in  the  presence  of  the  jury,  asked  to  see 
defendants’  Exhibit  75: 

“Mr.  Paisley:  May  I  see  that,  your  lordship ?” 
(Italics  ours) 


10 


At  246S,  during  the  direct  examination  of  May  in  the 
presence  of  the  .jury,  Mr.  Magee  was  questioning  the  wit¬ 
ness  relative  to  difficulties  and  obstacles  in  getting  the 
Cumberland  Lumber  Company  into  operation: 

“Mr.  Paisley:  1  object  to  anything  further. 

Mr.  Magee:  I  am  not  going  to  pursue  it  any 
further. 

Mr.  Paisley:  It  is  just  taking  up  useless  time. 

Mr.  Magee:  I  don’t  like  that  remark.  Your  Honor. 

The  Court :  Go  ahead. 

Mr.  Magee:  I  don’t  think  counsel  should  make 
those  statements,  Your  Honor,  that  I  am  taking  up 
useless  time. 

Mr.  Paisley:  I  insist  that  it  is."  (Italics  ours) 

At  page  3296,  during  Mr.  Margiotti’s  direct  examina¬ 
tion  of  the  defendant  May  with  reference  to  lite  Cumberland 
obligation  to  Mrs.  Willis;  Mr.  Paisley  laughed  during  Mr. 
May’s  answer: 

“Mr.  Paisley:  .Just  a  moment — no,  go  ahead. 

Mr.  Margiotti:  What  are  you  laughing  about  ? 

Mr.  Paisley:  You  amuse  me. 

Mr.  Margiotti:  I  am  glad  I  am  an  amusing  ob¬ 
ject.” 

At  page  3346,  during  Mr.  Margiotti’s  examination  of 
defendant  May,  with  reference  to  Defendants’  Exhibit  202, 
the  statement  of  the  account  between  May  and  Cumberland 
Lumber  Company : 

“Mr.  Paisley:  1  think  this  jury  ought  to  have  this 
statement  No.  3  as  they  had  it  when  Mr.  Margiotti  was 
questioning  the  witness. 

The  Court:  Yes. 

Mr.  Margiotti:  I  don’t  know  why  you  designate 
that  as  ‘Statement  No.  3.’  It  is  Defendants’  Exhibit 
No.  202.”  (Italics  ours) 
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During  the  examination  of  General  Eisenhower,  the  de¬ 
fense  sought  to  elicit  from  the  witness  certain  testimony 
relative  to  Chairman  May’s  reputation  at  pages  3524-3526: 

“By  Mr.  Margiotti: 

Q.  General  Eisenhower,  in  these  various  confer¬ 
ences  and  various  meetings,  or  at  any  other  place 
within  your  knowledge,  will  you  state  at  any  time 
whether  the  reputation  of  Congressman  May  for  integ¬ 
rity,  honesty  and  fair  dealing  was  ever  questioned. 

The  Court:  Don’t  answer  that,  General. 

That  is  not  the  way  to  inquire  into  reputation,  Mr. 
Margiotti. 

Mr.  Margiotti:  Of  course,  if  your  Honor  please, 
my  idea  is  that  is  a  proper  question,  but  I  bow  to  the 
Court’s  ruling. 

The  Court :  1  suppose  you  must. 

Mr.  Margiotti:  That  is  right.  That  is  the  reason 
I  asked  it.  1  asked  it  in  good  faith.  We  always  listen 
to  the  Judge. 

Mr.  Paisley:  Lot’s,  sir,  get  on  with  the  case. 

By  Mr.  Margiotti: 

Q.  General,  in  your  contacts  with  the  Congress¬ 
man  and  others,  will  you  state  whether  or  not  you  be¬ 
came  acquainted  with  whether  the  people  said  or  didn’t 
say  anything  about  his  reputation  for  honesty — 

Mr.  Paisley  :  ( )bjected  to  as  manifestly  improper. 

The  Court:  I  will  sustain  that. 

By  Mr.  Margiotti : 

Q.  Will  you  state,  General,  what  was  his  reputa¬ 
tion  for  honesty,  integrity  and  fair  dealing. 

Mr.  Paisley:  Your  Honor ,  this  counsel  has  been  at 
the  bar  many  long  years.  He  knows  better.  I  object. 

Mr.  Margiotti:  If  the  Court  please,  I  object  to 
Mr.  Paisley  saying  that  1  know  better.  I  know  that 
what  I  am  doing  is  correct,  that  I  have  done  it  many 
times. 

The  Court:  I  think  of  nothing  more  fundamental 
and  better  known  to  the  practitioner  at  the  bar  than  the 
method  for  pursuing  an  inquiry  for  reputation,  and 
your  questions  are  not  in  that  manner. 
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Mr.  Margiotti:  The  Supreme  Court  of  the  United 
States,  and  practically  every  State  in  the  Union,  has 
held  that  a  person’s  reputation  can  be  proved  either  by 
establishing  what  the  witness  says  the  reputation  is,  or 
by  showing  that  he  has  never  heard  the  reputation  ques¬ 
tioned,  on  the  theory,  as  the  Court  said  the  other  day, 
that  is  the  finest  evidence  of  reputation. 

The  Court :  There  are  certain  questions  wliich  must 
be  asked  to  lay  the  foundation,  and  they  have  not  yet 
been  asked,  and  I  sustain  the  objection. 

Mr.  Margiotti:  All  right. 

By  Mr.  Margiotti: 

Q.  General,  will  you  state  whether  or  not  from 
your  various  meetings  and  persons  you  came  in  con¬ 
tact  with  you  became  acquainted  with  his  reputation 
for  honesty,  integrity  and  fail-  dealing. 

A.  T  never  heard  the  subject  mentioned.”  (Italics 
ours) 

At  page  3630,  during  the  direct  examination  of  the  wit¬ 
ness  Arthur,  defense  attempted  to  show  similarity  between 
advances  made  by  Batavia  to  California  Redwood  Distrib¬ 
utors,  and  by  Erie  and  Batavia  to  Cumberland  Lumber 
Company: 

“Mr.  Paisley:  Your  Honor,  we  object  to  it  on  the 
ground  that  transaction  has  no  more  similarity  to  this 
Cumberland  Lumber  than  the  moon  has  to  a  piece,  of 
green  cheese. 

Mr.  Margiotti:  I  don't  think  remarks  like  that 
should  be  made. 

The  Court :  You  have  each  asked  the  witness 
about  invoices  and  proforma  invoices.  He  has  said 
that  one  is  an  invoice  and  the  other  is  a  proforma  in¬ 
voice.  I  haven’t  been  able  to  see  the  difference  between 
them.  I  think  the  jury  is  entitled  to  know  what  the 
difference  is,  but  the  witness  can  tell  them  what  the 
difference  is.  I  don’t  see  the  need  for  even  reading  or 
offering  in  evidence  these  documents  in  order  to  ac¬ 
complish  that. 

The  only  question  it  seems  to  me  is  what  is  the  dif¬ 
ference  between  an  invoice  and  what  tile  witness  has 
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referred  to  as  a  memorandum  invoice  or  proforma  in¬ 
voice.  He  can  tell  us  that. 

Mr.  Margiotti :  If  your  Honor  please,  may  I  at  this 
time  state  upon  the  record  that  I  object  to  Mr.  Paisley 
characterising  testimony  that  we  seek  to  introduce  as 
‘this  testimony  has  no  more  relevancy  or  there  is  no 
more  relevancy  to  the  case  at  bar  and  a  comparison 
between  the  moon  and  a  piece  of  green  cheese,’  I  think 
he  said. 

The  Court:  Well,  you  have  each  done  that  from 
time  to  time. 

Mr.  Margiotti:  And  then  in  addition  to  that  he 
takes  a  piece  of  testimony  or  a  paper  and  calls  it  zero. 
I  think  he  ought  to  make  his  objections  legally  and 
proper.”  (Italics  ours) 

At  pages  4016-4017,  during  the  examination  of  Dr. 
Garsson,  a  defendant,  after  the  Court  had  announced  that 
it  would  refuse  to  admit  corroboration  of  his  testimony  as 
to  his  motive,  the  following  occurred: 

“Q.  When  did  you  get  that  contract? 

A.  In  April  or  May,  1944,  and  I  was  told  then  by 
one  or  two  of  them  that  Ordnance  didn’t  like  me,  didn’t 
want  to  do  business  with  me,  but  in  this  particular  case 
they  had  no  choice  in  the  matter.  In  fact,  one  of  them 
told  lne  that  it  may  have  been  due  to  religious  grounds; 
it  may  have  been  due  to  other  reasons,  but  this  time 
they  had  no  choice. 

Q.  This  time  what? 

A.  That  they  had  no  choice;  nobodv  else  wanted 
the  job,  so  we  got  it. 

Mr.  Paisley:  Are  you  going  to  get  him  to  name 
tho.se  people ,  or  are  you  going  to  leave  it  there? 

Mr.  Margiotti :  Will  you  please  let  me  conduct  my 
own  examination?  If  you  have  any  objections — 

Mr.  Paisley:  They  have  been  talking  about  ‘they’ 
all  day ,  Your  Honor.  I  want  them  to  be  specific . 

Mr.  Margiotti:  Of  course,  Your  Honor,  I  don’t 
think  it  is  proper  for  counsel  to  comment,  although  I 
don’t  object  seriously  about  it  at  all. 

The  Court:  Proceed.”  (Italics  ours) 
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At  pages  4037-403S,  during  tlie  direct  examination  of 
Dr.  Garsson,  after  the  Court  admitted  Defendants’  Exhibit 
2S9  in  corroboration  of  Dr.  Garsson ’s  statement  as  to  bis 
motive : 

“Mr.  Paislev:  /  understand,  Your  Honor ,  that  tee 
arc  not  to  be  permitted  now  to  come  in  and  show  what 
we  say  is  the  truth f 

The  Court:  1  am  afraid  not.  It  may  be  one  of 
those  things  that  may  work  out  unfairly  to  you ,  1  don’t 
know,  but  at  this  point  1  am  afraid  you  will  not  be  al¬ 
lowed  to  controvert  that. 

Mr.  Paisley:  That  is  just  our  position,  that  the 
jury  yets  a  distorted  view. 

The  Court :  Well,  they  may  or  may  not,  but  it  is 
one  of  the  inherent  difficulties  in  going  into  collateral 
matters.  I  am  afraid  if  we  go  into  proving  collateral 
matters  we  will  wander  through  the  rivers,  vales  and 
valleys  and  never  find  our  way  back,  and  1  think  up  to 
this  point  the  witness  is  entitled  to  corroborate,  wheth¬ 
er  it  works  unfairly  to  the  Government  or  not .”  (Ital¬ 
ics  ours) 

At  pages  4400-4401,  during  the  examination  of  Dr. 
Garsson  with  reference  to  General  Waitt’s  visit  to  Chicago: 

By  Mr.  Margiotti : 

Q.  All  right.  Make  it  as  brief  as  you  can.  Hit 
the  high  spots. 

Mr.  Paislev:  I  thought  vou  wanted  all  the  facts. 
If  you  take  up  the  time  to  tell  it,  you  might  as  well 
take  up  all  the  time  to  get  all  the  facts. 

The  Court:  He  said  it  took  three  hours  for  the 
conversation. 

Mr.  Paisley:  Blowing  hot  and  cold ;  he  wants  it 
and  doesn't  leant  it. 

The  Court:  Go  ahead. 

Mr.  Margiotti:  Who  is? 

Mr.  Paislev:  You  are. 

•> 

Mr.  Margiotti:  Well,  I  don’t  know  about  that.  If 
I  am  I  have  taken  a  lesson  from  your  book.”  (Italics 
ours) 


15 


At  pages  4406-4407,  during  the  examination  of  Dr. 
Garsson  with  reference  again  to  General  Waitt’s  visit: 

“Mr.  Paisley:  We  got  right  to  the  point.  That 
was  the  telephone  conversation. 

Mr.  Margiotti:  If  you  want  to  talk,  I  will  sit  down. 

Mr.  Paisley:  7  get  tired  hearing  you  misrepresent 
things. 

Mr.  Margiotti:  If  the  Court  please,  Mr.  Paisley 
just  made  the  statement  he  is  tired  hearing  me  mis¬ 
represent  things.  I  ask  that  statement  be  made  a  part 
of  the  record.  I  ask  that  a  juror  be  withdrawn.  I  have 
not  misrepresented  anything  and  never  do. 

The  Court:  I  will  deny  the  motion  to  withdraw  a 
juror  and  instruct  the  jury  to  ignore  the  remark  made 
bv  the  Government  prosecutor.  Let’s  get  back  to  the 
admissibility  of  the  evidence.”  (Italics  ours) 

At  pages  5066-5067,  Mr.  Paisley  improperly  commented 
on  a  letter  which  had  not  been  introduced  or  admitted  into 
evidence  in  connection  with  Exhibit  192.  Dr.  Garsson  had 
admitted  that  this  letter  had  been  addressed  to  “Dear 
Jack”  (5065).  The  witness  stated  the  letter  contained  cer¬ 
tain  jokes  applicable  to  the  manpower  problem,  which  he 
did  not  want  to  insert  in  the  formal  letter: 

“Mr.  Paisley:  7  have  read  the  jokes  too,  but  I 
don't  think  they  are  appropriate  to  put  in  this  case  and 
I  am  asking  you — 

Mr.  Margiotti  (interposing) :  Just  a  minute.  We 
object  to  Mr.  Paisley  testifying  and  giving  his  opinion. 

Mr.  Paisley:  I  am  asking — 

Mr.  Margiotti:  Wait  until  the  Court  rules. 

The  Court:  I  think  the  statement  he  thinks  they 
are  inappropriate  may  perhaps  be  inappropriate  and 
certainly  unnecessary.”  (Italics  ours) 

At  page  5380,  during  the  examination  of  Senator  Mead: 

“Q.  Senator,  you  have  testified  when  this  inves¬ 
tigation  began  it  was  against  Erie  and  Batavia:  Is  that 
correct  ? 
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Mr.  Paisley:  Objected  to  as  immaterial,  and  as 
unduly  prying  into  the  affairs  of  a  senatorial  investi¬ 
gating  committee.”  (Italics  ours) 

At  page  5606,  during  the  cross-examination  of  Mrs. 
Oval  May,  Mr.  Margiotti  inquired  whether  the  jury  had 
heard  her  testimony,  Mr.  Paisley  stated: 

‘‘Well,  1  think  you  might  wait  until  it  is  your  time. 

Mr.  Margiotti:  What  did  you  say? 

Mr.  Paisley:  I  think  you  better  wait  until  it  is  your 
time.”  (Italics  ours) 

At  pages  5787  and  578S  in  rebuttal,  during  the  cross- 
examination  of  witness  Royer,  Mr.  Paisley  made  such  re¬ 
marks  as  these: 

“Just  be  quiet  until  he  answers  *  *  *” 

“Just  a  minute.  Will  you  be  courteous  to  the  wit¬ 
ness,  please,  and  let  him  answer.” 


IV.  EXCERPTS  FROM  TRANSCRIPT  OF  TESTI¬ 
MONY  WITH  REFERENCE  TO  UNFAIR  COMMENTS 
AND  MISCONDUCT  OF  DISTRICT  COURT 

At  page  365  after  defense  counsel  had  stipulated  that 
the  endorsements  were  those  of  Murray  Garsson  and  A.  J. 
May : 

“Mr.  Paislev:  That  is  very  nice  of  vou,  after  we 
have  proved  it. 

Mr.  Margiotti:  We  are  trying  to  help  you  out.  I 
do  not  know  how  far  out. 

The  Court:  Mr.  Paisley  is  probably  being  wary  of 
‘ Greeks  bearing  gifts' (Italics  ours) 

At  page  565,  the  Court  interrupted  the  cross-examina¬ 
tion  of  the  witness  Fields: 

“Q.  But  Friday  you  said  you  didn’t  tell  him  and 

vou  wouldn’t  tell  him — 

» 
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The  Court:  Wait  a  minute.  He  didn’t  say  he 
wouldn’t  tell  him.  He  testified  he  didn’t  tell  him. 

Mr.  Margiotti :  My  impression  is  he  said  both.  I 
mav  be  wrong. 

The  Court :  Well,  I  may  be  wrong.  What  is  the 
answer,  Mr.  Fields.” 

At  page  G69,  during  the  examination  of  Brown,  after 
defense  counsel  had  objected  to  the  witness’  impressions 
as  to  who  was  the  owner  of  the  Cumberland  Lumber  Com¬ 
pany  : 

“The  Court:  Did  you  deal  with  him  on  the  theory 
he  was  the  one  who  owned  it? 

The  Witness:  Yes,  sir,  I  did.” 

At  pages  743  to  744,  the  Court  interrupted  the  cross- 
examination  of  Brown,  when  he  was  asked  whether  he  had 
testified  before  the  Meade  Committee  that  he  had  been  op¬ 
erating  for  a  year  with  no  contract: 

“The  Court :  And  when  you  ask  this  witness  about 
a  contract,  just  ‘contract,’  /  don’t  believe  it  is  quite 
fair  to  him.  I  think  his  attention  ought  to  be  directed 
to  whether  you  are  talking  about  a  verbal  contract, 
which  he  thought  he  had — which  he  may  or  may  not 
have  had,  but  which  he  says  he  had — or  whether  you 
are  talking  about  a  written  contract,  which  he  says  he 
never  got. 

Mr.  Magee:  I  am  just  directing  his  attention  to 
his  own  testimony. 

The  Court:  1  know,  but  you  are  drawing  an  im¬ 
plication  from  it  and  suggesting  to  the  witness  and  to 
the  jury  as  well  that  he  made  a  statement  which  is  con¬ 
trary  to  some  other  statement — which  may  or  may  not 
be  true,  but  it  isn’t  necessarily  true — and  I  think  he  is 
entitled  to  know  what  you  mean  by  ‘contract’  when 
you  use  the  word. 

Mr.  Magee:  Well,  I  will  be  very  glad  to  put  the 
word  ‘written’  ahead  of  it,  if  it  will  clear  it  up.”  (Ital¬ 
ics  ours) 
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At  pages  837-839,  the  Court  interrupted  the  direct  ex¬ 
amination  of  the  key  Government  witness,  Glick,  with  ref¬ 
erence  to  tlie  execution  and  delivery  of  the  three  Cumber¬ 
land  invoices  to  Erie  in  November,  1944  and  proceeded  to 
conduct  the  cross-examination.  At  page  839: 

“The  Court:  Did  he  say  that  Cumberland  had 
failed  or  refused  or  couldn’t  deliver  it? 

The  Witness:  It  was  more  that  they  couldn’t  de¬ 
liver  and  we  just  didn’t  want  it  at  that  time  either. 

The  Court:  I  think  you  said  a  moment  ago  he  had 
already  said  it  was  there.  If  it  was  there  then  they 
could  have  delivered  it. 

The  Witness:  That  was  in  November,  1944. 

The  Court:  Well — 

The  Witness:  But  the  instructions  for  delivery 
were  left  for  Batavia  who  was  to  process  the  lumber. 

The  Court:  T  see.” 

At  page  1081,  during  the  examination  of  Miss  Hagans, 
who  had  testified  as  to  association  between  Freeman,  the 
appellants  herein,  and  Chairman  May,  the  witness  was 
asked  whether  she  could  identify  Freeman  in  the  court¬ 
room  : 

“Q.  Could  you  point  him  out  to  the  jury? 

A.  I  believe  he  is  the  gentleman  sitting  there  in 
the  brown  suit. 

Q.  Is  there  any  question  in  your  mind  about 
that? 

The  Court:  1! ’ell,  there  isn't  ant)  question  about  it: 
that  is  Mr.  Freeman.”  (Italics  ours) 

At  page  1149,  the  Court  interrupted  the  cross-examina¬ 
tion  of  Government  witness  Hartley: 

“The  Court:  Suppose  someone  had  gone  to  the 
Secretary  of  State  to  try  to  find  out  who  were  the  of¬ 
ficers  and/or  directors  and/or  stockholders  of  the  cor¬ 
poration  :  what  would  they  have  been  able  to  find  ? 
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The  Witness:  They  would  not  have  been  able  to 
find  anything  other  than  the  original  certificate  of  in¬ 
corporation  which  lists  only  the  incorporators  who 
signed  the  docket  originally.” 

At  pages  1177-117S,  defense  counsel  objected  to  the 
question  whether  the  witness  Glazier  had  ever  seen  blank 
Cumberland  invoices  at  the  Batavia  plant: 

“Mr.  Margiotti:  That  is  objected  to  unless  it  is 
material  to  this  case. 

The  Court:  I  assume  it  is  or  he  wouldn’t  ask  it. 

Mr.  Margiotti:  Well,  not  necessarily;  he  might 
and  he  might  not. 

The  Court:  Tie  thinks  it  is.  anyway. 

Mr.  Margiotti:  He  thinks  it  is. 

Mi-.  Paisley:  I  should  think  if  Batavia  had  around 
the  office  blank  invoices  of  Cumberland  Lumber  Com¬ 
pany  that  would  be  material  to  this  case. 

The  Court:  I  agree  with  you.  (io  ahead.”  (Italics 
ours) 

At  pages  1234, 1235,  the  Court  had  informed  both  coun¬ 
sel  and  the  jury  that  the  question  of  delinquent  deliveries 
by  Batavia  was  not  material  to  this  case,  the  witness  Cox 
had  stated  that  “their  deliveries  were  not  according  to 
schedule  at  all  times”: 

“The  Court:  I  am  not  going  to  permit  you  to  go 
into  details  of  this  character,  Mr.  Margiotti.  I  think 
it  is  reasonable  to  permit  you  a  certain  degree  of  lati¬ 
tude  in  that  regard  because  of  the  phase  of  the  direct 
examination,  but  the  time  has  come,  I  think,  to  stop. 

Mr.  Margiotti :  Frankly,  I  didn’t  think  it  made  any 
difference  in  the  beginning,  but  they  have  introduced 
it  before  this  jury,  that  we  were  behind  schedules.  We 
have  a  right  to  show  that  they  were  not.  We  cannot 
leave  a  thing  like  in  the  record  to  the  prejudice  of  the 
defendants. 

The  Court:  They  can  tell  about  it  if  they  want  to. 
This  witness  says  they  were,  and  that  is  that. 
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Mr.  Margiotti:  How  does  lie  know  they  were? 

The  Court:  I  don't  know  and  I  don't  care ,  either. 
I  don’t  think  it  makes  anv  difference.  We  are  not  trv- 
ing  a  suit  on  a  contract  between  the  United  States  and 
Batavia. 

Mr.  Margiotti :  I  agree  with  Your  Honor,  but  when 
a  witness  is  called  for  the  purpose  of  leaving  an  un¬ 
fair  impression  with  the  jury  and  to  produce  evidence 
they  were  behind  schedules,  in  the  war  effort,  that  is  a 
bad  impression  and  prejudicial  to  the  defense  and  we 
have  a  right  to  show  that  that  was  not  the  case. 

The  Court:  He  has  already  answered  that.”  (Ital¬ 
ics  ours) 

At  pages  2608-2613,  in  the  presence  of  the  jury,  the 
Court  criticized  defense  counsel  for  “going  into  too  much 
detail”  (Tr.  2608).  At  page  2612: 

“The  Court:  I  agree  with  everything  you  say,  Mr. 
Margiotti,  that  you  have  got  that  right.  My  point  is 
that  useless  detail  is  just  going  to  waste  all  of  our  time 
and  is  not  going  to  help  us.”  (Italics  ours) 

At  pages  2918-2919,  the  Court  interrupted  the  examin¬ 
ation  of  defendant  May  with  reference  to  the  reasons  for 
contacting  the  witness.  At  page  2962 : 

“The  Court:  All  right,  li  e  will  sure  time  by  not 
talking  about  it.  Show  it  to  them. 

Mr.  Margiotti:  All  right.  Thank  you.  (Defend¬ 
ants’  Exhibit  87  was  handed  to  the  jury.) 

The  Court:  Don't  wait  until  it  is  gassed  around. 
Continue  your  examination. 

Mr.  Margiotti:  I  am  trying  not  to  waste  time.  I 
am  trying  to  get  through  with  this  witness  by  noon  if 
I  possibly  can. 

The  Court:  1  am  not  suggesting  you  are  wasting 
time.”  ( Italics  ours) 

At  pages  3182-3183,  the  Court  interrupted  the  direct 
examination  of  defendant  May  to  interrogate  the  witness 
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as  to  the  interest  his  nephew,  Bill  May,  had  in  the  Cum¬ 
berland  law  suit  against  Brown. 

At  pages  3191-3192,  the  Court  again  interrupted  the 
examination  of  defendant  May  to  question  him  as  to  in¬ 
come  from  sales  of  lumber  and  disbursements  of  the  pro¬ 
ceeds  : 

The  Court:  That  leads  me  to  ask  you,  Mr.  May, 
you  said  a  couple  of  times  that  you  didn’t  know  wheth¬ 
er  lie  was  selling  any  lumber;  you  said  that  of  Fields 
and  of  Brown,  and  perhaps  also  of  your  nephew.  How 

does  it  happen  you  didn't  know? 

*  *  #  ’  #  *  *  #  #  « 

The  Court:  You  were  paying  out  amounts  for 
them,  according  to  your  Exhibit  114,  for  payrolls,  and 
so  on,  so  you  knew  of  the  expense  that  the  company 
was  undergoing.  Didn’t  you  interest  vourself  in  know- 
ing  what  their  income  was  and  where  it  was  coming 
from?”  (Italics  ours) 

The  cross-examination  of  defense  witness  R.  V.  May 
was  interrupted  to  permit  another  witness,  Attorney  Mil¬ 
ler,  from  Miami,  Florida,  to  testify  out  of  order.  At  page 
3483,  Mr.  Magee,  attorney  for  defendant  May,  requested 
the  Court’s  permission  to  call  Attorney  J.  W.  Howard  of 
Prestonsburg,  Kentucky: 

“The  Court:  All  right,  I  will  permit  it.  I  do  think 
it  is  a  bit  unfair  to  interrupt  cross-examination  for  the 
whole  afternoon  and  overnight.” 

At  pages  3524-3526,  the  Court  reprimanded  defense 
counsel’s  method  of  establishing  May’s  reputation  through 
the  witness,  General  Eisenhower:  At  pages  3525-3526: 

“The  Court:  I  think  of  'nothing  more  fundamental 
and  better  known  to  the  practitioner  at  the  bar  than 
the  method  for  pursuing  an  inquiry  for  reputation,  and 
your  questions  are  not  in  that  manner. 

Mr.  Margiotti :  The  Supreme  Court  of  the  United 
States,  and  practically  every  State  in  the  Union,  has 
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held  that  a  person’s  reputation  can  be  proved  either 
by  establishing  what  the  witness  says  the  reputation 
is,  or  by  showing  that  he  has  never  heard  the  reputa¬ 
tion  questioned,  on  the  theory,  as  the  Court  said  the 
other  day,  that  is  the  finest  evidence  of  reputation. 

The  Court:  There  are  certain  questions  which 
must  be  asked  to  lay  the  foundation,  and  they  have  not 
yet  been  asked,  and  I  sustain  the  objection.”  (Italics 
ours) 

At  page  4033,  in  the  presence  of  the  jury,  the  Court 
criticized  the  defense  for  bringing  into  the  courtroom  an 
8-inch  shell  as  an  Exhibit : 

“The  Court:  What  is  that,  Mr.  Margiotti  (indi¬ 
cating)  'l 

Mr.  Margiotti:  This  is  the  8-inch  shell. 

The  Court:  1  suggest  in  the  future  if  you  want  to 
use  an  Exhibit  that  you  speak  to  me  about  it  and  I  shall 
decide  as  to  its  effect  upon  the  jury  of  its  being  there. 

Mr.  Margiotti:  Very  well.” 

After  admitting  into  evidence  defendants’  Exhibit  289 
at  page  4037  the  following  remarks  were  made  in  the  pres¬ 
ence  of  the  jury: 

“Mr.  Paisley:  1  understand,  Your  Honor,  that  we 

are  not  to  be  permitted  now  to  come  in  and  show  what 

we  sav  is  the  truth  l 
*> 

The  Court:  I  am  afraid  not.  It  may  be  one  of 
those  things  that  may  work  out  unfairly  to  you,  1  don’t 
know,  but  at  this  point  l  am  afraid  yon  udll  not  hr  al¬ 
lowed  to  controvert  that. 

Mr.  Paisley:  That  is  just  our  position,  that  the 
jury  gets  a  distorted  view. 

The  Court :  Well,  they  may  or  may  not,  but  it  is 
one  of  the  inherent  difficulties  in  going  into  collateral 
matters.  I  am  afraid  if  we  go  into  proving  collateral 
matters  we  will  wander  through  the  rivers,  vales  and 
valleys  and  never  find  our  way  back,  and  I  think  up 
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to  this  point  the  witness  is  entitled  to  corroborate, 
whether  it  works  unfairly  to  the  Government  or  not.” 
(Italics  ours) 

At  page  4213,  the  Court  again  interrupted  the  direct 
examination  of  defendant  Dr.  Garsson  with  reference  to 
the  8  inch  shell  cut-back  and  the  witness’  sending  a  copy 
of  defendants’  Exhibit  47  to  his  Washington  office.  At 
page  4213 : 

“The  Court:  Just  a  moment. 

Mr.  Margiotti:  That  is  the  conversation. 

The  Court:  Well,  he  hasn’t  vet  answered  your 
question;  1  don’t  know  why  all  this.  The  question  was, 
‘Why  did  you  send  a  copy  of  that  letter  to  your  Wash¬ 
ington  office?’,  and  you  haven’t  told  us.” 

At  pages  4404-4406,  during  the  examination  of  Dr.  Gars¬ 
son,  with  reference  to  the  telephone  call  on  March,  1946  to 
Gen.  Waitt : 

“The  Court:  And  your  statement  is  that  Mr. 
May’s  call  had  nothing  to  do  with  your  conference  any¬ 
way  but  it  was  incidental  and  accidental.  Now  the  wit¬ 
ness  is  telling  about  how  fine  their  production  record 
was  and  their  great  contributions  to  the  war  effort. 
That  is  not  the  concern  of  this  jury.  *  #  *” 

At  pages  5262-5263,  in  the  presence  of  the  jury,  the 
Court  interrupted  the  examination  of  defense  witness  Free¬ 
man  with  reference  to  the  manner  in  which  the  meeting  at 
May’s  office  on  April  12,  1945  had  been  arranged.  At  page 
5261,  after  Freeman  had  given  his  explanation  thereof,  the 
Court  remarked  “I  don’t  follow  that.”  At  page  5262: 

“The  Court:  1  am  still  puzzled  about  if  there  was 
any  reason  given  by  Hunt  or  any  of  the  rest,  I  would 
like  to  know  as  to  why  he  should  take  you  folks  up  to 
Congressman  May’s  office  when  you  had  not  injected 
May’s  name  into  the  thing  at  all.” 
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At  the  oral  argument,  on  the  original  briefs  filed  in  the 
above  matter,  His  Honor,  Chief  Justice  Stephens,  of  this 
Court,  stated  that  he  had  read  the  Government’s  brief  and 
inquired  of  Mr.  Paisley,  attorney  for  the  prosecution,  to 
point  out  upon  what  evidence  the  Government  relied  to 
establish  a  conspiracy  or  the  substantive  offenses  charged 
under  18  U.  S.  C.  A.,  Sec.  203,  independent  of  the  acts  and 
declarations  of  any  of  the  defendants  not  done  or  uttered 
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in  the  absence  of  the  other  defendants.  This  is  the  pivotal 
point  in  this  case,  for  without  such  independent,  substan¬ 
tive  evidence  of  concert  of  action  among  the  defendants, 
regardless  of  the  number  of  overt  acts  alleged  to  have  been 
committed  in  furtherance  of  the  alleged  conspiracy,  the 
corpus  delicti  of  the  offenses  charged  in  Counts  I,  III,  and 
IY  has  not  been  proved. 

This  is  a  supplemental  brief,  filed  pursuant  to  the  in¬ 
structions  of  this  Court  made  during  the  oral  argument, 
discussing  the  following  matter:  (1)  the  error  of  the  Trial 
Court,  at  the  close  of  the  Government’s  case,  and  after  the 
entry  of  judgment  of  acquittal  as  to  Freeman,  in  refusing 
to  strike  from  the  record  all  the  testimony  against  defend¬ 
ant  Freeman;  (2)  the  insufficiency  of  the  evidence  as  to 
concert  of  action  and  common  purpose  among  these  defend¬ 
ants  to  prove  the  conspiracy  and  the  substantive  offenses, 
independent  of  the  overt  acts  and  of  the  acts  and  declara¬ 
tions  of  defendant  in  the  absence  of  the  other  defendants; 
and  (3)  the  error  of  the  Trial  Judge  in  stating,  time  after 
time,  that  he  would  refuse  anv  testimonv  in  corroboration 
of  the  testimony  of  defendants  Henry  Garsson  and  May 
as  to  their  motives  and  intent.  The  appellants  hereby  also 
renew  the  arguments  raised  in  their  original  brief  as  to 
the  many  errors  committed  during  the  course  of  the  trial. 

I. 

That  the  Trial  Judge  Erred  in  Refusing,  After  the  Close 
of  the  Government’s  Evidence  and  After  the  Granting 
of  the  Motion  for  the  Directed  Acquittal  of  Freeman, 
to  Strike  All  Testimony  from  the  Record  Against 
Freeman. 

Preliminarily,  the  appellants  point  to  the  basic  error 
in  the  Government’s  treatment  of  this  point  in  its  supple¬ 
mental  brief.  The  prosecution  “assumes  for  the  sake  of 
argument  that  the  Trial  Judge’s  ruling  discharging  Free¬ 
man  was  correct.”  The  record  speaks  for  itself.  By  his 
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order,  the  Trial  Judge  acquitted  and  cleared  Freeman  as 
either  a  co-conspirator  or  as  a  co-defendant.  Clearly, 
therefore,  any  act  done  or  declaration  made  by  him  or  any 
witness  who  testified  concerning  him,  in  the  absence  of 
any  one  or  more  of  the  other  defendants,  would  be  hear¬ 
say  as  to  the  remaining  defendants  and  inadmissible  into 
evidence. 

In  view  of  the  judgment  of  acquittal  entered  as  to  the 
defendant  Freeman,  the  remaining  defendants  moved  to 
strike  all  of  the  testimony  in  the  case  pertaining  to  the 
activities  of  Freeman  as  being  incompetent,  irrelevant,  im¬ 
material  and  hearsay  as  to  the  other  defendants.  This  mo¬ 
tion  was  denied  and  the  Court  permitted  all  of  the  testimony 
relative  to  Freeman  to  remain  in  the  record  and  to  be 
considered  as  evidence  against  the  other  defendants. 

The  Government  in  its  case  in  chief  centered  much  of  its 
testimony  around  the  acts,  statements  and  letters  of  Free¬ 
man.  Since  the  Trial  Judge  directed  a  judgment  of  ac¬ 
quittal  as  to  Freeman,  it  should  not  have  permitted  all  of 
his  testimony  to  remain  in  the  record  and  to  be  considered 
by  the  jury  as  evidence  against  the  remaining  defendants. 
If  he  was  not  a  conspirator  his  acts  and  declarations  made 
out  of  the  presence  of  the  other  defendants  were  pure  hear¬ 
say  and  inadmissible.  All  such  evidence  was  permitted  to 
remain  in  the  record  and  was  highly  prejudicial  to  the 
other  defendants.  The  refusal  of  the  Trial  Court  to  strike 
such  testimony  constitutes  reversible  error: 

Brown  v.  United  Stales,  150  U.  S.  93 ; 

Stager  v.  United  States,  233  Fed.  510; 

Pope  v.  United  States,  289  Fed.  312; 

Morrow  v.  United  States,  11  Fed.  2d  256; 

Worthington  v.  United  States,  64  Fed.  2d  936. 

The  Government  in  its  brief  cites  the  case  of  United 
States  v.  Johnson,  165  Fed.  2d  42  (C.  C.  A.  3),  as  authority 
for  its  statement  that,  upon  the  direction  of  acquittal  of 
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one  of  several  defendants,  evidence  tending  to  prove  his 
guilt  which  also  is  competent  proof  of  the  guilt  of  others 
remaining  in  the  case,  should  not  be  stricken.  This  point 
was  not  raised  in  the  Johnson  case.  There  the  appellants’ 
contention  was  that  the  prosecution’s  whole  case  fell  to 
the  ground  because  the  person  alleged  to  have  been  the 
most  important  figure  in  the  conspiracy,  and  to  whom  all 
the  acts  of  the  other  defendants  was  headed — the  former 
District  Judge,  the  “heart  and  core  of  the  indictment  in 
this  charge” — was  acquitted.  The  decision  therein  merely 
stated  that  the  jury’s  action  in  acquitting  some  alleged  con¬ 
spirators  and  convicting  others  need  not  be  consistent  in 
order  to  be  legal.  The  appellants  herein  have  nowhere 
made  this  argument.  Neither  are  the  decisions  in  United 
States  v.  Dilliard,  101  Fed.  2d  829  (C.  C.  A.  2),  nor  Weiss 
v.  United  States,  103  Fed.  2d  759  (C.  C.  A.  3),  authority 
for  the  Government’s  argument  on  this  point. 

The  Government,  seeing  the  weakness  in  the  foregoing 
argument,  then  submits  that  the  testimony  relating  to  the 
acts  and  declarations  done  and  uttered  by  Freeman  should 
have  remained  in  the  record  despite  his  acquittal,  because 
Freeman  in  those  contacts  was  acting  as  agent  for  the  Gars- 
sons  and  their  corporations  and  w^as  thus  acting  in  behalf 
of  the  other  defendants.  The  direct  answer  to  this  argu¬ 
ment  is  (as  shown  in  Point  II  of  this  supplemental  brief) 
that  there  was  not  sufficient  independent  substantive  evi¬ 
dence  of  a  conspiracy  or  of  the  substantive  offenses,  aliunde 
of  the  overt  acts  and  the  acts  and  declarations  of  defend¬ 
ants  made  or  uttered  in  the  absence  of  the  other  defendants, 
to  establish  the  corpus  delicti  of  the  conspiracy  or  the  sub¬ 
stantive  offenses.'  Until  sufficient  evidence  of  the  existence 
of  the  conspiracy  or  the  commission  of  the  substantive  of¬ 
fenses  had  been  established,  acts  and  declarations  of  any 
one  of  the  defendants  done  or  utttered  in  the  absence  of 
the  others  was  hearsay  and  inadmissible.  Logically,  there¬ 
fore,  acts  and  declarations  of  Freeman,  who  was  found  not 
to  be  a  co-conspirator,  w^ere  hearsay. 
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The  cases  cited  by  the  Government  as  authority  on  this 
point — Madden  v.  United  States,  20  Fed.  2d  289-295  (C.  C. 
A.  9) ;  Silkworth  v.  United  States,  10  Fed.  2d  711  (C.  C.  A. 
2),  and  Parisi  v.  United  States,  279  Fed.  253  (C.  C.  A.  2), 
are  clearly  distinguishable  from  the  case  at  bar.  In  each 
of  these  cases,  there  was  sufficient  independent  evidence  of 
the  commission  of  substantive  offenses  to  make  the  state¬ 
ments  and  acts  of  alleged  agent  binding  on  the  defendant. 
For  example  in  the  Madden  case,  there  was  testimony  that 
the  truck  driver,  coming  for  illegal  liquor,  told  the  Gov¬ 
ernment’s  witness  in  the  defendant’s  absence  that  liquor 
landed  on  the  witness’  pier  came  from  a  certain  vessel 
belonging  to  the  defendant.  The  Court  therein  specifically 
held,  “the  drivers  were,  in  a  very  large  sense,  agents  of  the 
defendants  and  were  clearly  co-conspirators,  even  though 
not  named  as  defendants  in  the  indictment  (p.  294)”.  By 
its  specific  order,  the  Trial  Court  in  our  case  held  that 
Freeman  was  not  a  co-conspirator.  In  the  Silkworth  and 
Parisi  cases,  before  the  acts  and  statements  of  the  agent 
were  admitted  sufficient  proof  of  the  concert  of  action  and 
common  purpose  among  the  defendants  had  been  adduced 
to  justify  their  admission. 

Therefore,  it  is  submitted  that  inasmuch  as  the  Govern¬ 
ment  had  not  established  by  sufficient  and  independent  evi¬ 
dence  the  conspiracy  and  substantive  offenses  charged  in 
Counts  I,  III,  and  IV,  aliunde  the  overt  acts  and  acts  and 
declarations  of  defendants  done  or  uttered  in  the  absence 
of  the  other  defendants,  all  testimony  of  acts  and  declara¬ 
tions  of  Freeman — who  had  been  acquitted  as  a  co-conspira¬ 
tor — were  hearsay  and  incompetent. 

The  Trial  Judge  further  erred  in  first  striking  from  the 
record  the  testimony  as  to  the  solicitation  and  receipt  by 
Freeman  from  E.  D.  Feldman  and  Joseph  F.  Freeman  of 
political  contributions  to  May’s  political  campaign.  (Tr. 
2096;  2102-2114),  and  then  later,  on  cross-examination  of 
Freeman,  admitting  testimony  as  to  such  political  contribu¬ 
tions  (Tr.  6096).  The  Government  at  page  3  of  its  sup- 
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plemental  brief,  erroneously  states  that  this  testimony  was 
stricken  from  the  record.  The  record  conclusively  shows 
that  the  testimony  remained  and  was  highly  prejudicial  in 
nature. 

Testimony  as  to  acts  and  declarations  by  Freeman  with 
reference  to  other  matters  was  not  stricken  from  the  rec¬ 
ord,  upon  the  acquittal  of  Freeman.  Testimony  as  to  (1) 
Freeman’s  activities  in  behalf  of  Cumberland  Lumber  Com¬ 
pany  (Tr.  1084);  (2)  Freeman’s  payment  of  the  $5,000 
notes  of  May  with  a  check  payable  to  Murray  Garsson  (Tr. 
2075-2081) ;  (3)  Freeman’s  presence  at  the  time  Murray 
Garsson  first  met  Schwamm  in  John  Kadel’s  office  (Tr. 
1919-1920) ;  (4)  Freeman’s  activities  in  making  inquiries 
as  to  the  Court  Martial  status  of  Captain  Joseph  Gars¬ 
son  (Tr.  1702,  1814-1815) ;  (5)  Freeman’s  conferences  with 
the  Quarter-Master  Corps  with  reference  to  the  cancella¬ 
tion  of  tent  pole  contracts  held  by  Batavia  (Tr.  1229, 
1261,  1265,  2136) ;  and  (6)  Freeman’s  conversations  rela¬ 
tive  to  promotions,  transfers  and  assignment  of  military 
personnel  (Tr.  1082,  1693,  1694,  1699,  1700,  1738,  1762, 
1763,  1764,  1765,  1766,  1767,  2167,  2168,  2172,  2173)— all 
these  pertinent  to  acts  and  declarations  done  or  uttered 
by  Freeman  in  the  absence  of  either  Henry  Garsson  or 
Murray  Garsson  or  May,  or  in  the  absence  of  one  or  more 
of  said  defendants.  The  foregoing  items  of  testimony  con¬ 
cerning  Freeman  should  have  been  stricken  from  the  rec¬ 
ord  by  the  Trial  Judge  upon  the  acquittal  of  said  defend¬ 
ant.  In  many  instances  Freeman  acted  at  most  as  agent 
of  Erie  Basin  Metal  Products,  Inc.,  or  of  Batavia  Metal 
Prod.,  Inc.,  and  not  as  agent  of  Henry  or  Murray  Garsson 
or  May.  Since  he  was  cleared  as  a  co-conspirator,  in  the 
absence  of  specific  proof  as  to  agent  for  these  appellants, 
all  testimony  as  to  his  efforts  in  behalf  of  the  corporations 
should  have  been  stricken.  Likewise,  the  testimony  of 
Col.  French,  Mr.  Cox  and  others,  concerning  meetings  with 
Freeman,  where  the  other  defendants  were  not  present, 
should  have  been  stricken  from  the  record  as  hearsay. 
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There  was  voluminous  testimony  as  to  Freeman’s  efforts 
in  connection  with  the  military  status  of  his  son  Pfc.  Free¬ 
man.  It  is  impossible  by  any  stretch  of  the  imagination 
to  visualize  how  Freeman  wras  acting  in  behalf  of  Henry  or 
Murray  Garsson  in  this  matter.  Likewise,  in  connection 
with  the  other  matters  involving  military  personnel,  par¬ 
ticularly  the  conferences  with  Colonel  Hauck  concerning 
the  assignment,  transfer  and  promotion  of  military  person¬ 
nel,  there  is  no  proof  that  Freeman  was  acting  as  agent 
for  Henry  Garsson  or  Murray  Garsson. 

It  is  submitted,  therefore,  that  the  testimony  as  to  the 
acts  and  declarations  of  Freeman  done  or  uttered  in  the 
absence  of  the  other  defendants  was  hearsay  and  inad¬ 
missible  ab  initio,  and  should  have  been  stricken  from  the 
record  at  the  close  of  the  Government’s  case.  Moreover, 
as  shown  hereafter  under  Point  II,  since  the  Government 
failed  to  prove  by  sufficient  evidence  independent  of  the 
overt  acts  and  the  acts  and  declarations  of  the  defendants 
done  or  uttered  in  the  absence  of  the  other  defendants  that 
a  conspiracy  had  been  formed  or  the  substantive  offenses 
committed,  all  testimony  as  to  any  acts  and  declarations 
of  any  defendant — and  particularly  one  who  was  a  stranger 
and  not  a  co-conspirator — was  hearsay  and  inadmissible. 

n. 

That  There  Was  Insufficient  Proof  to  Establish  the  Con¬ 
spiracy  or  the  Substantive  Offenses,  Aliunde  the  Overt 
Acts  and  the  Acts  and  Declarations  of  Defendants 
Made  or  Uttered  in  the  Absence  of  the  Other  Defend¬ 
ants. 

Mr.  Chief  Justice  Stephens,  at  the  oral  argument,  pointed 
out  the  vacuum  in  the  Government’s  case.  The  Chief  Jus¬ 
tice,  in  effect,  asked  the  Government  to  point  out  specifi¬ 
cally  what  evidence  it  had  adduced  at  the  trial  to  establish 
a  conspiracy  in  violation  of  18  U.  S.  C.  A.,  Section  88,  or 
the  substantive  violations  of  18  U.  S.  C.  A.,  Section  203 — 
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independent  of  the  acts  and  declarations  of  co-conspira- 
tors  or  co-defendants  in  the  absence  of  the  other  co-defend¬ 
ants  or  co-conspirators.  A  thorough  examination  of  the  Gov¬ 
ernment’s  supplemental  brief  in  this  case  (pages  9  to  17) 
proves  conclusively  that  the  convictions  were  based  merely 
upon  proof  of  overt  acts  in  furtherance  of  an  alleged  con¬ 
spiracy,  and  by  proof  of  acts  and  declarations  of  alleged 
co-conspirators  and  co-defendants  made  and  uttered  in  the 
absence  of  the  remaining  defendants.  Pages  11  to  17  of 
the  Government’s  supplemental  brief  setting  forth  the  evi¬ 
dence  introduced  by  the  Government  to  establish  the  con¬ 
spiracy  and  substantive  offenses  are  merely  a  condensation 
of  the  summaries  of  the  evidence  set  forth  in  the  Govern¬ 
ment’s  original  brief.  No  new  analysis  of  the  facts  has 
been  submitted  to  this  court.  It  is  readily  seen  that  the 
evidence  shown  by  the  Government  on  this  point,  item 
by  item,  was  either  an  overt  act  in  furtherance  of  the  al¬ 
leged  conspiracy,  or  an  act  and  declaration  of  one  or 
more  of  the  defendants  in  the  absence  of  one  or  more  of 
the  other  defendants. 

The  reason  that  the  Government  has  failed  in  its  re¬ 
analysis  of  the  factual  support  for  the  convictions  in  this 
case  is  that  there  is  absolutely  no  independent  proof  of  the 
existence  of  a  conspiracy  or  the  commission  of  the  offenses, 
and  that  there  is  no  proof  of  the  defendants  acting  with  a 
concert  of  action  for  a  common  purpose.  The  Government 
is  challenged  to  re-analyze  the  facts  so  as  to  show  a  suf¬ 
ficiency  of  evidence  as  to  the  establishment  of  the  conspir¬ 
acy  or  the  commission  of  the  offenses.  There  is  absolutely 
no  evidence  to  show  a  conspiracy,  and  further,  no  evidence 
was  submitted  of  even  a  single  meeting  where  all  of  the 
alleged  conspirators  met  and  could  have  conspired.  Every 
fact  produced  evidence  relating  to  a  situation  in  and  of 
itself  legal  and  proper.  None  of  the  evidence  pertaining  to 
alleged  overt  acts  and  things  said  and  done  in  alleged  fur¬ 
therance  of  the  conspiracy  was  admissible  to  prove  the 
conspiracy,  because  such  testimony  was  hearsay  and  incom- 
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petent.  Such  statements  coming  from  one  -defendant  were 
not  admissible  without  proof  aliunde  the  conspiracy,  and 
that  the  person  against  whom  such  statement  was  sought 
to  be  used  was  party  thereto. 

In  Glosser  v.  United  States,  315  U.  S.  60,  the  Supreme 
Court,  in  discussing  this  question,  held  (pages  73-75)  : 

“Glasser  contends  that  such  statements  constituted 
inadmissible  hearsay  as  to  him  and  that  Stewart  fore¬ 
went  this  obvious  objection  lest  an  objection  on  behalf 
of  Glasser  alone  leave  with  the  jury  the  impression 
that  the  testimony  was  true  as  to  Kretske.  The  Gov¬ 
ernment  attacks  this  argument  as  unsound,  and,  rely¬ 
ing  on  the  doctrine  that  the  declarations  of  one  con¬ 
spirator  in  furtherance  of  the  objects  of  the  conspir¬ 
acy  made  to  a  third  party  are  admissible  against  his 
co-conspirators,  Logan  v.  United  States,  144  U.  S.  263, 
contends  that  the  declarations  of  Kretske  were  ad¬ 
missible  against  Glasser  and  hence  no  prejudice  could 
arise  from  Stewart’s  failure  to  object.  However,  such 
declarations  arc  admissible  over  the  objection  of  an 
alleged  co-conspirator,  who  was  not  present  when  they 
were  made,  only  if  there  is  proof  aliunde  that  he  is 
connected  with  the  conspiracy.  Minner  v.  United 
States,  57  F.  2d  506 ;  and  see  Nudd  v.  Burrows,  91  U.  S. 
426.  Otherwise,  hearsay  would  lift  itself  by  its  own 
bootstraps  to  the  level  of  competent  evidence.”  (Italics 
ours.) 

This  Court’s  attention  is  called  to  the  rulings  of  the 
Trial  Court  in  its  charge  that  all  the  overt  acts,  in  and 
of  themselves,  were  legal  and  proper.  Because  the  nature 
of  the  overt  acts  is  material  in  determining  whether  or  not 
they  can  be  considered  in  the  finding  of  a  conspiracy,  we 
quote  at  length  from  the  Trial  Court’s  charge  as  to  the 
legality  and  propriety  of  such  overt  acts  (Tr.  6978-69S1) : 

“I  was  also  asked  to  tell  you,  and  I  do,  that  Con¬ 
gressman  May  had  a  right,  as  any  member  of  Congress 
would  have,  and  that  he  as  Chairman  of  the  House 
Military  Affairs  Committee  had  to  make  inquiries  of 
various  officers  and  agencies  and  to  inquire  about  situ- 
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ations  pertinent  to  the  position  and  his  duties  as  a 
member  of  the  House  Military  Affairs  Committee  and 
so  forth.  None  of  that.  I  do  not  think ,  at  the  moment, 
of  any  single  overt  act  alleged  or  proved  which,  in 
itself,  teas  a  thing  that  either  by  laiv  or  otherwise,  he 
did  not  have  a  right  to  do;  for  instance,  specifically 
telephoning  Secretary '  Patterson,  General  Campbell. 
There  is  nothing  illegal  about  that,  in  itself.  What  is 
illegal  about  it,  if  anything,  is  whether  he  did  it  for 
compensation.  That  is  all.  That  is  why  I  told  you 
earlier,  really,  that  this  case  is  as  simple  a  case  as  you 
will  ever  be  called  upon  to  hear  so  far  as  the  issue  is 
concerned.  That  is  all  there  is  to  it.  He  had  a  right 
to  be  in  business.  He  had  a  right  to  be  in  the  Cumber¬ 
land  Lumber  Company.  He  had  a  right  to  do  all  these 
things.  In  and  of  themselves  there  is  nothing  wrong 
with  them  but  they  are  all  wrong  if  he  did  it  for  com¬ 
pensation  and  the  government  would  only  have  to 
satisfy  you  that  he  did  one  of  those  things  if  you  be¬ 
lieve  there  was  this  illegal  agreement.  It  isn’t  neces¬ 
sary  to  prove  them  all.  (Italics  ours.) 

I  am  specifically  asked  to  do  this  which  I  will  do.  It 
is  pretty  much  what  I  have  already  said  but  I  am  asked 
to  say  this  to  you  and  I  will. 

The  mere  receipt  of  funds  or  moneys  by  Andrew  J. 
May  from  either  Erie  Basin  Metal  Products,  Inc., 
Batavia  Metal  Products,  Inc.,  or  Henry  Garsson  or 
Murray  Garsson  or  any  other  person  in  behalf  of  the 
Cumberland  Lumber  Company  did  not  of  itself,  stand¬ 
ing  alone,  without  more,  constitute  an  unlawful  act 
or  conspiracy  as  charged  in  this  indictment.  That  is 
all  true.  You  consider  those  things  together  with  all 
the  other  evidence  in  determining  whether  there  was 
this  unlawful  agreement  and  whether  compensation 
was  paid  to  Mr.  May  while  a  member  of  Congress. 

The  same  is  true  with  respect  to  the  fact  that  Con¬ 
gressman  May  acted  as  process  agent.  I  am  asked 
to  call  that  to  your  attention  and  I  do.  Process  agent 
for  Cumberland  Lumber  Company  in  Kentucky — that 
means  that  every  corporation  formed  out  of  a  state 
must  have  what  is  called  a  process  agent  within  the 
state  so  that,  if  somebody  within  the  state  wants  to 
sue  the  corporation,  there  is  a  man  there  through  whom 
it  can  be  done  by  just  serving  a  paper  on  him.  There 
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is  nothing  illegal  or  unlawful  about  that,  in  and  of 
itself.  It  is  one  of  those  things  you  take  into  con¬ 
sideration,  with  all  the  other  evidence,  in  determining 
whether  it  was  done  for  compensation  or  whether  it 
indicated  he  was  the  real  owner  of  Cumberland  Lum¬ 
ber  Company,  whether  this  was  this  agreement  and  so 
on.  ’  ’ 


The  bulk  of  the  evidence  in  this  case  pertains  to  the  so- 
called  overt  acts  detailed  in  the  indictment,  and  to  the 
other  overt  acts  brought  out  during  the  trial.  While  these 
overt  acts  are  not  available  to  establish  a  conspiracy,  it  is 
important  for  this  Court  to  understand  that  under  the 
charge  of  the  Trial  Judge,  every  overt  act  was  completely 
legal  and  proper.  In  addition,  Chairman  May  testified  that 
such  action  as  he  took  in  contacting  the  War  Department 
was  caused  because  he  had  been  informed  of  the  fine  per¬ 
formance  record  of  the  Batavia  and  Erie  Companies,  that 
he  had  been  informed  by  the  War  Department  that  these 
companies  had  exceptional  records  and  had  contributed 
singularly  to  the  war  effort  (Tr.  4062,  5132,  5290). 

As  shown  in  the  original  briefs,  all  monies  received  by 
Chairman  May  were  disbursed  for  the  use  and  benefit  of 
the  Cumberland  Lumber  Company,  in  which  he  had  no 
financial  interest  whatsoever  (DE  114,  202). 

When  the  trial  commenced,  it  immediately  became  appar¬ 
ent  under  the  charges  of  the  indictment  that  the  evidence 
as  offered  by  the  Government  would  not  be  admissible  un¬ 
less  connected  up  with  the  offenses  charged  in  the  indict¬ 
ment.  All  defendants  objected  to  the  evidence  produced 
by  the  Government  generally,  because  such  evidence  as  to 
each  individual  defendant  was  incompetent,  irrelevant  and 
immaterial,  and  was  generally  hearsay  in  that  the  letter, 
transaction  or  event  occurred  out  of  the  presence  of  and 
without  the  knowledge  of  the  other  defendants  involved 
in  the  case.  The  Court  decided  to  provisionally  receive 
all  evidence  offered  by  the  Government  upon  the  assurance 
that  the  prosecution  would  connect  this  evidence  up  with 
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the  offenses  charged  (Tr.  1S7).  Since  the  Government 
failed  to  connect  np  this  provisionally  received  evidence 
by  introducing  any  independent  evidence  of  a  conspiracy, 
the  Trial  Court  should  have  stricken  out  all  such  provision¬ 
ally  received  evidence.  The  mere  proof  of  receipts  of 
monies  by  May  from  the  Garssons  or  from  Erie  or  Batavia 
and  of  certain  telephone  calls  by  May,  letters  written  by 
May,  and  conferences  participated  in  by  May  in  his  ca¬ 
pacity  as  Chairman  of  the  House  Military  Affairs  Commit¬ 
tee  and  in  relation  to  problems  confronting  these  companies 
was  insufficient  to  establish  the  conspiracy  or  the  substan¬ 
tive  offenses.  The  connecting  link  between  these  two  types 
of  evidence  to  show  that  the  alleged  compensation  received 
by  May  from  the  other  defendants  and  the  alleged  services 

rendered  bv  him  in  their  behalf  were  interrelated  is  miss- 
•> 

ing.  Inasmuch  as  the  convictions  in  this  case  are  based 
solely  upon  circumstantial  evidence,  it  is  readily  seen  that 
the  circumstantial  evidence  adduced  by  the  Government 
was  not  such  as  to  exclude  any  hypothesis  of  innocence  on 
the  part  of  the  defendants: 

Graceffo  v.  U.  S.,  46  F.  (2d)  852,  853. 

The  Government,  in  its  supplemental  brief,  cleverly 
evades  the  basic  question  asked  by  Mr.  Chief  Justice  Ste¬ 
phens.  It  adroitly  forgets  that  acts  or  declarations  of  co¬ 
conspirators,  made  during  the  pendency  of  an  alleged  con¬ 
spiracy  and  in  alleged  furtherance  of  its  purpose  may  be 
admitted  against  an  accused,  only  after  a  foundation  there¬ 
for  has  been  laid  by  proving  the  existence  of  the  alleged 
conspiracy  and  the  accused’s  alleged  connection  therewith: 
22  C.  J.  S.,  Criminal  Law,  Section  Xo.  755.  The  conspiracy 
must  be  established  before  the  acts  and  declarations  of  a  co¬ 
conspirator  are  admissible  against  an  accused  and  the  lat¬ 
ter’s  connection  with  the  conspiracy  must  first  be  made  out. 

There  must  be  proof  of  the  conspiracy  apart  from  any 
acts  or  declarations  of  the  co-defendants  or  of  the  alleged 
co-conspirators,  for,  it  is  held  that  a  conspiracy  cannot 
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be  established  by  the  acts  and  declarations  of  the  co-con¬ 
spirators  done  or  made  in  the  absence  of,  or  without  the 
knowledge  of,  the  accused: 

Nibbelink  v.  United  States,  66  Fed.  2d  178  (C.  C.  A. 

Mich.) ; 

Minner  v.  United  States,  57  Fed.  2d  506  (C.  C.  A. 

Kan.). 

It  must  be  remembered  that  in  this  case  there  is  no  evi¬ 
dence  showing  that  the  accused  and  the  actor  or  declarant 
were  acting  together  with  a  common  purpose  and  design. 
There  was  here  no  concerted  action  prior  to  the  alleged 
commission  of  the  crimes  charged  in  the  indictment: 

Coplin  v.  United  States,  88  Fed.  2d  652  (C.  C.  A. 

Wash.). 

There  was  no  evidence  which  properly  tends  to  show  the 
existence  of  a  conspiracy.  The  only  testimony  competent 
for  this  purpose  was  that  of  the  relationship  or  association 
of  the  accused  with  the  person  whose  acts  or  declarations 
it  was  sought  to  show  the  existence  of  a  conspiracy.  But 
it  is  Hornbook  law  that  a  conspiracy  cannot  be  inferred 
merely  from  the  fact  that  alleged  co-conspirators  were 
related  or  acquainted. 

Neither  in  this  case  do  we  have  any  other  proof  of  con¬ 
certed  action — such  as  the  identification  of  the  persons 
sought  to  be  bound  by  the  acts  and  declarations  and  their 
presence  at  or  about  the  time  and  place  where  the  crime 
was  alleged  to  have  been  committed;  or  conversations  be¬ 
tween  the  conspirators  from  which  an  unlawful  agreement 
could  have  been  inferred;  or  declarations  of  the  accused 
tending  to  show  the  existence  of  a  conspiracy;  or  state¬ 
ments  made  by  the  alleged  conspirators;  or  letters  from 
one  alleged  co-conspirator  to  the  other;  or  the  possession 
by  the  alleged  co-conspirators  of  monies  charged  to  have 
been  received  for  services. 


14 


It  is  the  rule  that  declarations  by  a  single  person  accused 
are  not  competent  to  prove  the  conspiracy  against  the 
other : 

Cummings  v.  United  States,  15  Fed.  2d  16S  (C.  C.  A. 

Wash). 

Nor  are  the  declarations  of  one  co-conspirator  to  another 
conspirator  evidence  to  establish  the  connection  of  a  third 
person  with  the  conspiracy: 

Mayola  v.  United  States,  71  Fed.  2d  G5  (C.  C.  A. 

Cal.). 

There  was  not  in  this  case  prima  facie  proof  of  the  ex¬ 
istence  of  the  alleged  conspiracy  sufficient  to  let  in  evidence 
the  acts  or  declarations  of  the  various  alleged  co-conspira¬ 
tors.  In  order  to  warrant  a  consideration  of  such  acts 
and  declarations  mere  suspicion  as  to  the  existence  thereof 
is  by  no  means  enough. 

The  cases  cited  at  pages  9  and  10  of  the  Government’s 
supplemental  brief  on  this  point  as  to  the  sufficiency  of 
the  evidence  to  prove  the  conspiracy  are  not  in  point. 
Appellants  have  nowhere  argued  that  a  conspiracy  may  not 
be  established  by  circumstantial  evidence.  However,  they 
have  argued  and  do  argue  that  there  was  no  such  circum¬ 
stantial  evidence  adduced  in  this  case  to  exclude  any  hy¬ 
pothesis  except  that  of  guilt,  so  as  to  justify  the  convic¬ 
tions.  The  Government  cannot  escape  the  basic  problem 
presented  by  Mr.  Chief  Justice  Stephens  of  showing  suf¬ 
ficient  evidence  to  establish  a  conspiracy  aliunde  the  acts 
and  statements  made  by  the  defendants  outside  of  the  pres¬ 
ence  of  each  other.  The  cases  cited  at  pages  9  to  10  of  its 
supplemental  brief  are  not  applicable,  for  in  each  there  was 
proof  of  concert  of  action  in  the  commission  of  a  crime 
of  independent  proof  of  such  concert  of  action  prior  to 
the  commission  of  a  crime.  (See  pages  S9-99  of  Appellants 
Garssons’  Brief  and  pages  43-52  of  Appellant  May’s  Brief.) 
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In  both  the  original  and  supplemental  briefs,  the  Gov¬ 
ernment  lias  cleverly  misstated  what  appears  to  be  the 
basic  issue  in  this  case — whether  or  not  the  overt  acts 
charged  in  the  indictment  as  well  as  the  other  overt  acts 
brought  out  during  the  trial  were  properly  considered  by 
the  jury  in  determining  whether  the  conspiracy  existed  as 
alleged.  At  page  9  of  the  supplemental  brief  the  Govern¬ 
ment  states  “that  a  conspiracy  may  be  proved  by  the  overt 
acts  alone”.  The  appellants  will  now  show  that  this  is  an 
incorrect  statement  of  the  applicable  rule  of  law  and, 
further,  that  the  decisions  cited  present  clearly  distinguish¬ 
able  factual  situations. 

In  Hocppel  v.  United  States,  66  App.  D.  C.  71,  S5  Fed.  2d 
237 ;  McDonald  v.  United  States,  77  App.  D.  C.  33,  133 
Fed.  2d  23;  Pastrano  v.  United  States,  127  Fed.  2d  43 
(C.  C.  A.  4) ;  Safa  rile,  v.  United  States,  62  Fed.  2d  S96  (C. 
C.  A.  8) ;  Galantos  v.  United  States,  SO  Fed.  2nd  15  (C.  C. 
A.  8) ;  Marks  v.  United  States,  86  Fed.  2d  345  (C.  C.  A.  8) ; 
and  United  States  v.  Holt,  108  Fed.  2d  365,  cited  by  the  Gov¬ 
ernment  as  authority  for  the  proposition  that  a  conspir¬ 
acy  may  be  proved  by  the  overt  acts  alone,  we  find  the 
factual  backgrounds  entirely  different  from  that  in  the 
case  at  bar.  Also,  we  find  that  the  rule  is  not  as  broadly 
stated  as  it  is  in  the  Government’s  Brief.  In  all  of  said 
cases  we  find  either  that  there  was  independent  proof  of 
concert  of  action  on  the  part  of  the  defendants,  or  that  the 
very  nature  of  the  overt  acts  was  such  as  to  presuppose  a 
pre-existing  conspiracy. 

In  Marino  v.  U.  S.,  91  F.  (2d)  961,  cited  by  the  Govern¬ 
ment,  the  facts  showed  that  the  defendants  jointly  trans¬ 
ported  and  smuggled  illegal  alcohol  from  Mexico  into  the 
United  States. 

In  Safarik  v.  United  States,  supra,  defendants  were 
jointly  indicted,  charged  with  a  conspiracy  to  possess,  to 
transport  and  to  sell  liquor  in  violation  of  the  National 
Prohibition  Act.  The  Court  held,  at  page  896 : 
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“The  essence  of  a  criminal  conspiracy  is  an  unlaw¬ 
ful  agreement  to  violate  a  criminal  statute.  Proof  of 
the  overt  acts  is  necessary  not  as  constituting  an  essen¬ 
tial  part  of  the  conspiracy,  but  to  establish  the  con¬ 
tinued  existence  of  the  agreement  to  violate  the  law. 
It  does  not  necessarily  follow  that  there  must  be  direct 
evidence  of  the  existence  of  the  conspiracy  wholly  dis¬ 
connected  with  the  evidence  of  the  commission  of  the 
overt  acts.  .  .  .  The  overt  acts  may  properly  be  con¬ 
sidered  with  other  evidence  in  determining  whether 
a  conspiracy  exists;  and  ivhere  the  overt  acts  are  of 
the  character  which  are  usually ,  if  not  necessarily , 
done  pursuant  to  a  previous  scheme  and  plan ,  proof 
of  the  acts  has  a  tendency  to  show  a  pre-existing  con¬ 
spiracy,  so  that  when  proven  they  may  he  considered 
as  evidence  of  the  conspiracy  (citing  cases ).” 

Clearly,  overt  acts  showing  transportation,  possession  and 
sale  of  illegal  liquor  presupposes  a  pre-existing  agreement. 
The  defendants  in  the  Safarik  case  together  drove  in  an 
auto  to  certain  premises  and  there  personally  loaded  alco¬ 
hol  in  the  auto,  preparatory  to  its  transportation.  They 
had  jointly  leased  a  garage  and  chicken  coop  and  were  in 
possession  of  it  and  personally  carried  the  cans  of  liquor 
from  the  chicken  coop  and  placed  them  in  the  auto. 

In  Galantos  v.  United  States,  supra,  defendants  were 
convicted  of  a  conspiracy  to  violate  a  statute  pertaining  to 
persons  who  procure  the  escape  of  any  prisoner  properly 
committed  to  the  custody  of  the  Attorney  General,  and  they 
appealed.  The  defendants  therein  jointly  assisted  in  at¬ 
tempting  to  procure  the  release  of  a  prisoner  who  had 
escaped  from  Leavenworth  Penitentiary,  Kansas.  All  the 
defendants  knew  that  the  man  was  an  escaped  prisoner, 
and  that  he  was  being  returned  to  the  penitentiary  to  com¬ 
plete  sentence.  As  stated  in  Davis  v.  United  States,  107 
Fed.  753,  page  755  (C.  C.  A.  6),  such  overt  acts  were  “clearly 
referable  to  a  pre-concert  of  the  actors,  and  there  is  a 
moral  probability  that  they  would  not  have  occurred  as 
they  did  without  such  pre-concert. . .  .  “The  evidence  in  the 
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Galantos  case  pointed  to  the  irresistible  conclusion  that  all 
the  defendants  knew  the  purpose  of  their  activity  with 
reference  to  the  custody  and  apprehension  of  the  escaped 
prisoner. 

In  Ilocppel  v.  United  States,  supra,  a  prosecution 
against  a  "Representative  in  Congress  and  his  son  for  con¬ 
spiracy  to  solicit  money  for  obtaining  appointment  as  a 
West  Point  Cadet,  appellants  argued  that  the  evidence  was 
insufficient  to  sustain  a  conviction  of  conspiracy.  The 
overt  acts  charged  and  proved  in  that  case  clearly  showed 
that  Ives  (the  West  Point  applicant)  signed  and  gave  the 
Congressman’s  son  a  promissory  note,  under  the  terms  of 
which  Ives  agreed  to  pay  to  the  son  $1,000  for  services 
rendered  in  obtaining  a  West  Point  appointment.  Such 
an  illegal  overt  act  on  its  face  was  based  on  a  pre-existing 
conspiracy. 

In  United  States  v.  Holt,  108  Fed.  2nd  365  (C.  C.  A.  7), 
defendants  were  convicted  of  conspiracy  to  defraud  the 
United  States  on  a  charge  that  the  city  officials  and  WPA 
employees  conspired  to  use  the  service  of  laborers  em¬ 
ployed  by  such  Administration  in  razing  brick  structures, 
purchased  by  one  of  such  officers,  and  removing  and  clean¬ 
ing  bricks  and  to  sell  the  cleaned  bricks  to  the  city  at  prices 
materially  exceeding  their  previous  value.  There,  the  evi¬ 
dence  showed  concert  of  action  in  the  commission  of  an 
unlawful  act — the  unlawful  use  of  the  services  of  the  WPA 
laborers  on  a  private  venture.  The  Circuit  Court  in  that 
case  draws  the  distinguishing  line  between  overt  acts  of 
the  parties  which  may  be  considered  with  other  evidence 
and  attending  circumstances  in  determining  whether  a  con¬ 
spiracy  exists.  This  distinction,  at  pages  368-369,  is  stated 
as  follows: 

“.  .  .  and  where  the  overt  acts  are  of  the  character 
which  are  usually,  if  not  necessarily,  done  pursuant  to 
a  previous  scheme  and  plan,  proof  of  the  acts  has  a 
tendency  to  show  pre-existing  conspiracy,  so  that  when 
proven  they  may  be  considered  as  evidence  of  the  con¬ 
spiracy  charged.  ...” 
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In  Pastrano  v.  United  States,  supra,  defendant  was  con¬ 
victed  on  a  charge  of  conspiring  with  one  Bautista  (18  U.  S. 
C.  A.  §8S,  21  U.  S.  C.  A.  §174)  to  violate  the  Narcotic  Laws 
and  of  performing  certain  overt  acts  in  pursuance  thereof. 
The  object  of  the  conspiracy  was  alleged  to  be  the  receipt 
and  concealment  of  smoking  opium,  which  might  be  brought 
into  the  United  States.  Clearly,  such  overt  acts  as  the  re¬ 
moval  of  the  opium  from  the  ship  at  Baltimore,  the  secret¬ 
ing  thereof  in  defendant’s  hotel  room,  and  defendant’s 
writing  of  three  letters  to  Bautista  with  regard  to  the  dis¬ 
position  of  the  opium,  could  be  considered  in  determining 
whether  the  conspiracy  existed.  These  overt  acts  were 
unlawful  on  their  face  and  not  comparable  in  nature  to 
the  overt  acts  which  the  Trial  Judge  in  our  case  held  to 
bo  lawful  and  proper. 

In  McDonald  v.  United  States,  supra ,  cited  by  the  Gov¬ 
ernment  as  authority  on  this  point,  the  distinction  is 
sharply  drawn  in  the  quoted  footnote  to  that  decision: 

“9.  Fisher  v.  United  States,  4  Cir.,  2  F.  2d  843,  S46, 
certiorari  denied,  266  U.  S.  269,  45  S.  Ct.  128,  69  L.  Ed. 
476:  ‘It  hardly  need  be  said  that  a  conspiracy  is  often 
proved  by  the  overt  act.  The  fact  that  two  men  are 
found  together  breaking  into  a  bank  is  indubitable 
proof  that  they  had  agreed  to  commit  the  burglary.’; 
Williamson  v.  United  States,  207  U.  S.  425,  451,  28  S. 
Ct.  163,  52  L.  Ed.  278;  Heike  v.  United  States,  227 
U.  S.  131, 145,  33  S.  Ct.  226,  57  L.  Ed.  450;  2  Wigmore, 
Evidence  (3d  cd.  1940)  370.  See  Wood  v.  United 
States,  16  Pet.  (U.  S.)  Oil  Co.  of  N.  J.  v.  United  States, 
221  U.  S.  1,  75,  76,  31  S.  Ct.  502,  55  L.  Ed.  619,  34 
L.  R.  A.,  N.  S.,  634,  Ann.  Cas.  1912D,  734.” 

In  addition,  the  other  cases  cited  by  the  Government  at 
pages  9  and  10  of  the  supplemental  brief  show  that  the 
overt  acts  used  to  prove  the  conspiracy  in  such  other  cases 
were  of  a  nature  more  analogous  to  that  of  defendants 
found  breaking  into  a  bank,  than  that  of  defendants  as  in 
this  case  doing  acts  which  were  lawful  and  proper — such 
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as  the  Trial  Judge  admitted  Chairman  May  and  the  de¬ 
fendants  were  doing  in  this  case. 

In  Babb  v.  United  States,  27  Fed.  2nd  80  (C.  C.  A.  8), 
a  conviction  for  violation  of  the  National  Prohibition  Act, 
there  was  direct  testimony  that  the  defendants  jointly 
brought  liquor  to  the  witness’  farm. 

In  Telman  v.  United  Slates,  67  Fed.  2nd  716  (C.  C.  A. 
10),  another  case  involving  violation  of  the  National  Pro¬ 
hibition  Act,  we  find  a  concert  of  action  among  the  defend¬ 
ants  in  the  commission  of  the  overt  acts. 

In  Feigcnbutz  v.  United  States,  65  Fed.  2nd  122  (C.  C.  A. 
S),  another  National  Prohibition  Act  case,  there  was  also 
proof  of  concert  of  action  among  the  defendants  in  the 
manufacture  and  possession  of  intoxicating  liquors  for 
beverage  purposes. 

In  Manton  v.  United  States,  107  Fed.  2nd  834,  we  find 
not  only  direct  testimony  implicating  Manton  but  proof 
of  concert  of  action  among  the  defendants. 

Clearly,  the  case  of  United  States  v.  W roblewshi,  105 
Fed.  2nd  444  (C.  C.  A.  7),  is  not  authority  for  the  Gov¬ 
ernment’s  position.  That  case  simply  held  that  where 
evidence  shows  cooperation  of  tico  or  more  persons  in  the 
commission  of  the  offenses,  the  conclusion  is  justified  that 
there  was  a  conspiracy.  There,  again,  we  find  proof  of 
concerted  action  in  the  commission  of  an  unlawful  offense. 

The  other  cases  cited  by  the  Government  in  its  Supple¬ 
mental  Brief  on  the  various  legal  points  therein  mentioned 
are  not  pertinent  to  the  issue  involved  herein.  The  deci¬ 
sions  in  those  cases  presuppose  that  a  conspiracy  had  been 
proved  by  evidence  aliunde  the  acts  and  declarations  of 
the  defendant.  The  broad  statement  made  in  the  Supple¬ 
mental  Brief  “that  there  is  no  rule  of  law  which  prohibits 
the  proof  of  the  conspiracy  by  the  acts  and  declarations 
of  the  defendants”,  citing  TIoeppel  v.  United  States,  supra, 
and  Beard  v.  United  States,  65  App.  D.  C.  231,  82  Fed.  2nd 
837,  is  not  supported  by  the  cases  and  is  clearly  incorrect. 
It  is  Hornbook  Law  that  acts  and  declarations  of  the  de- 
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fendants,  in  the  absence  of  the  other  defendants,  is  not 
admissible  until  there  has  been  independent  proof  of  a 
conspiracy.  In  the  Beard  case,  supra,  defendants  were 
convicted  for  conspiracy  to  violate  certain  statutes  per¬ 
taining  to  gambling  offenses.  There  was  proof  that  all 
of  the  defendants  were  frequently  seen  going  to  and  from 
the  places,  all  of  the  defendants  were  found  in  the  place 
under  circumstances  indicating  participation  in  what  was 
going  on;  all  of  defendants  were  in  shirt-sleeves;  their 
coats  hanging  in  the  outer  room,  when  the  raid  occurred; 
all  were  taking  bets  at  that  time;  and  none  offered  any 
explanation  for  his  presence  there.  The  statement  made 
by  Groner,  Associate  Justice,  at  page  S44  of  the  Opinion 
in  the  Beard  case,  clearly  states  the  nature  of  overt  acts 
which  may  be  used  as  proof  of  the  conspiracy: 

“This  is  a  case  like  that  of  men  found  at  midnight 
at  a  blockade  still  in  full  operation,  located  in  the 
depth  of  a  swamp.  Their  presence  at  the  place  of 
the  crime  may  be  accidental  and  innocent,  but  the  in¬ 
ference  is  that  it  is  not,  and  calls  for  explanation,  and 
if  they  offer  none  and  the  jury’  convict,  an  appellate 
court  would  not  be  justified  in  saying  that  the  infer¬ 
ence  is  not  sufficient  to  sustain  the  conviction. ...” 

The  cases  of  United  States  v.  Von  Clemm,  136  Fed.  2d 
96S  (C.  C.  A.  2) ;  Coplin  v.  United  States,  SS  Fed.  2nd  652, 
660-661  (C.  C.  A.  9) ;  Fritts  v.  United  States,  SO  Fed.  2nd 
644  (C.  C.  A.  10) ;  and  Shook  v.  United  States,  10  Fed.  2nd 
151  (C.  C.  A.  5),  cited  by  the  Government,  failed  to  answer 
the  question  asked  of  the  government  counsel  at  the  oral 
argument.  These  cases  merely  state  that  acts  and  declara¬ 
tions  of  co-conspirators,  even  when  done  or  made  out  of 
their  presence,  are  admissible  if  there  is  independent  evi¬ 
dence  to  show  that  the  defendants  were  acting  in  concert. 
There  is  absolutely  no  independent  evidence  in  this  case 
to  show  such  concert  of  action  among  these  defendants. 

In  each  of  those  cases  we  find  a  concert  of  action  among 
the  defendants  in  the  commission  of  unlawful  overt  acts. 
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In  the  Von  Clemm  case,  supra ,  there  was  ample  evidence 
to  establish  that  the  defendants  and  the  alleged  co-con¬ 
spirator  were  acting  in  concert  in  conspiring  to  smuggle 
into  the  United  States  uncut  diamonds.  In  the  Coplin 
case,  supra,  where  defendants  were  charged  with  violat¬ 
ing  the  Securities  Act  in  the  sale  of  stock  over  the  tele¬ 
phone,  there  was  ample  evidence  of  pre-concert  of  action 
among  the  three  defendants  as  to  warrant  the  acts  and 
declarations  of  individual  defendants  made  in  the  absence 
of  the  others  binding  on  all  of  the  defendants. 

In  the  Fritts  case,  supra,  a  prosecution  for  possessing  an 
unregistered  still,  for  carrying  on  business  of  distillery 
without  bond,  for  working  a  still  not  carrying  sign  of  reg¬ 
istered  distillery,  etc.,  there  was  evidence  that  defendant 
and  his  hired  man  were  jointly  engaged  in  the  commis¬ 
sion  of  the  offenses.  In  the  Shook  case,  supra,  a  convic¬ 
tion  under  the  National  Prohibition  Act,  there  was  proof 
that  the  defendants  jointly  transported  whiskey  and  that 
they  stated  they  had  decided  they  would  get  them  a  load 
of  liquor  and  take  it  back  home  with  them. 

Some  of  the  decisions  cited  by  the  Government  clearly 
are  authority  for  the  point  that  acts  and  declarations  of 
defendants  made  or  done  in  the  absence  of  the  others  are 
not  admissible  until  there  is  independent  proof  of  the  con¬ 
spiracy.  In  Sullivan  v.  United  States,  7  Fed.  2nd  355  (C.  C. 
A.  S),  the  Court  stated,  at  page  356: 

(( After  the  unlawful  confederacy  in  such  a  case  is 
proven,  the  acts  and  sayings  of  one  co-conspirator  are 
evidence  against  all.”  (Italics  ours.) 

Ladrey  v.  United  States,  SI  App.  D.  C.  127,  155  Fed.  2nd 
417,  and  Smith  v.  United  States,  72  App.  D.  C.  1S7,  112 
Fed.  2nd  217,  also  cited  by  the  Government  in  its  Brief, 
are  not  pertinent  to  the  issues  in  this  case.  In  the  Ladrey 
case,  supra,  where  defendants  were  convicted  of  attempted 
bribery,  the  Court  found  that  there  were  facts  and  circum¬ 
stances  other  than  the  statements  and  acts  of  Eva  Ladrey 
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from  which  it  could  be  concluded  that  a  conspiracy  in  fact 
existed,  rendering  the  evidence  of  witnesses  as  to  declara¬ 
tions  of  Eva  Ladrey  admissible  against  her  husband  under 
the  general  rule.  In  the  Smith  case,  supra,  a  prosecution 
for  conspiracy  to  violate  the  lottery  law,  before  the  acts 
and  declarations  were  admitted,  the  relationship  of  the 
defendants  to  the  common  purpose  was  sufficiently  shown 
to  justify  the  jury  in  finding  that  the  defendants  were  en¬ 
gaged  in  a  conspiracy. 

In  short,  the  existence  of  a  conspiracy  cannot  be  estab¬ 
lished  against  alleged  co-conspirators  by  evidence  of  the 
acts  or  declarations  of  their  alleged  co-conspirators  done 
or  made  in  their  absence:  Mimic r  v.  United  States,  57  Fed. 
2nd  506,  511  (C.  C.  A.  10),  Hanger  v.  United  States,  73 
Fed.  2nd  54,  57  (C.  C.  A.  4) ;  Thomas  v.  United  States,  57 
Fed.  2nd  1030,  1041  (C.  C.  A.  10);  Nibbelinh  v.  United 
States,  56  Fed.  2nd  17S  (C.  C.  A.  6),  where,  at  page  170, 
the  Circuit  Court  stated: 

“Before  the  declarations  of  co-conspirators  can  be 
received  in  evidence  against  one  charged  with  partici¬ 
pating  in  the  conspiracy,  it  must  be  shown  by  inde¬ 
pendent  evidence  that  the  conspiracy  existed  and  that 
the  accused  ivas  a  part  to  it  at  the  time  the  declara¬ 
tions  ivere  made.”  (Italics  ours.) 

Mayola  v.  U.  S.,  71  Fed.  (2nd)  65,  67  (C.  C.  A.  0). 

In  the  case  at  bar  there  was  no  proof  of  concert  of 
action  between  any  two  or  more  of  the  defendants  in  the 
commission  of  the  alleged  offenses.  Therefore,  the  acts 
and  declarations  of  one  or  more  were  not  admissible 
against  the  other  defendants. 

In  Kuhn  v.  United  States,  26  Fed.  2nd  463  (C.  C.  A.  9), 
it  was  held  that  the  declarations  of  one  conspirator  to  an¬ 
other  are  not  competent  to  establish  the  connection  of  a 
third  person  with  the  conspiracy. 

In  Stager  v.  United  States,  supra,  defendants  were  con¬ 
victed  of  conspiracy  to  defraud  the  United  States.  The 
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Court  held  that  since  the  evidence  did  not  establish  the 
conspiracy,  letters  written  by  the  accused  conspirator 
tending  to  show  his  guilt  and  participation  in  the  conspir¬ 
acy  were  inadmissible,  being  hearsay.  This  rule  is  clearly 
applicable  in  favor  of  these  appellants  as  to  the  letters  writ¬ 
ten  by  May  in  connection  with  the  operations  of  the  Cum¬ 
berland  Lumber  Company.  An  interesting  statement  was 
made  by  the  Court  in  the  Stager  case  at  pages  512-513: 

“The  case  comes  down  to  this:  was  there  sufficient 
evidence  of  the  formation  of  a  conspiracy  for  sub¬ 
mission  to  a  jury  by  reason  of  the  fact  that  Stager 
and  Silva  had  common  information  as  to  the  invoices 
and  appraisals  which  passed  through  Stager’s  hands, 
and  by  reason  of  the  fact  that  Stager  went  to  the  office 
of  Silva  the  day  after  the  service  of  the  subpoena  and 
the  delivery  to  the  Government,  as  a  consequence  of 
the  incriminating  letter  book?  We  do  not  think  these 
circumstances  were  alone  sufficient  to  establish  the 
conspiracy.” 

By  analogy,  the  mere  proof  of  receipt  by  May  of  cer¬ 
tain  moneys  and  the  mere  proof  of  certain  telephone  calls 
made,  letters  written  by,  and  conferences  participated  in 
by  May,  was  not  sufficient  to  establish  independent  proof 
of  a  conspiracy,  particularly  where  the  defendants  have 
proved  that  the  money  was  used  for  a  lawful  purpose. 
Therefore,  the  link  in  the  chain  was  missing.  There  was 
no  proof  of  concert  of  action  among  any  two  or  more  of 
these  defendants. 

It  is  submitted  that  all  the  evidence  set  forth  by  the 
Government,  at  pages  11  to  17  of  its  Supplemental  Brief, 
to  prove  a  conspiracy  to  defraud  the  United  States,  or 
the  substantive  payments  of  compensation  charged  in 
Counts  III  and  IV  in  violation  of  IS  U.  S.  C.  A.,  Section 
203,  fall  short  of  the  offer.  The  Government  has  failed 
completely  to  comply  with  this  Court’s  instruction  that 
it  submit  sufficient  and  substantial  evidence  to  support  the 
verdict,  aliunde  the  acts  and  declarations  of  the  co-con- 
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spirators.  The  reason  for  such  failure  is  that  there  is 
absolutely  no  testimony  to  establish  the  existence  of  such 
conspiracy  or  substantive  offenses. 

At  the  close  of  all  the  evidence  in  the  case,  appellants 
moved  to  strike  all  the  Exhibits  and  the  testimony  of  all 
the  witnesses  from  the  record  (Tr.  6259).  This  motion 
was  based  upon  the  fact  that  all  such  testimony  had  been 
provisionally  received  subject  to  being  made  competent  by 
the  Government’s  proof  of  the  alleged  conspiracy  and  the 
alleged  substantive  offenses  by  independent  evidence.  This 
the  Government  failed  to  do,  for  the  reason  that  there  was 
no  such  independent  testimony.  It  is  submitted  that  the 
Court  erred  in  refusing  to  strike  from  the  record  testimony 
of  all  the  witnesses  and  of  the  Exhibits. 

The  argument  of  the  Government  as  to  the  sufficiency 
of  the  evidence  to  prove  the  conspiracy  and  substantive  of¬ 
fenses  makes  reversal  mandatory. — It  is  well  established 
that,  where  the  evidence  in  a  case  is  as  consistent  with  in¬ 
nocence  as  with  guilt,  a  conviction  cannot  be  sustained.  In 
Bishop  v.  U.  S.,  16  Fed.  (2nd)  410,  417,  and  cases  cited; 
Karchmer  v.  U.  S.,  61  Fed.  (2nd)  623;  Graceffo  v.  U.  S., 
46  Fed.  (2nd)  S52,  853.  The  circumstances  relied  on  must 
not  only  be  consistent  with  the  guilt  of  the  accused,  but 
must  be  inconsistent  with  every  other  reasonable  hypothe¬ 
sis.  Paddock  v.  U.  S.,  79  Fed.  (2nd)  872,  875-876;  Kassin 
v.  U.  S 87  Fed.  (2d)  1S3,  184;  Cox  v.  U.  S.,  96  Fed.  (2d) 
41,  43. 

In  Graceffo  v.  U.  S.,  supra ,  S52,  the  Court  stated: 

“It  has  been  held  by  a  long  line  of  decisions  and  cir¬ 
cumstances,  that  unless  there  is  circumstantial  evidence 
of  fact  which  exclude  every  other  hypothesis  than  that 
of  guilt,  it  is  the  duty  of  the  trial  judge  to  direct  the 
jury  to  return  a  verdict  for  the  accused,  and  where  all 
the  evidence  is  as  consistent  with  innocence  as  with 
guilt,  it  is  the  duty  of  the  appellate  court  to  reverse  a 
judgment  against  the  accused.” 
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In  Karchmer  v.  U.  S.,  supra,  623,  the  Court  stated: 

“.  .  .  a  thorough  study  of  the  entire  record  fails  to 
reveal  any  circumstantial  evidence  which,  standing  by 
itself  or  read  in  connection  with  other  testimony,  points 
to  appellants’  guilt  rather  than  innocence.  In  other 
words,  all  the  evidence  is  entirely  consistent  with  ap¬ 
pellants’  asserted  innocence.  He  was  charged  with 
a  scheme  to  defraud  and  with  the  use  of  the  mails  in 
furtherance  thereof.  It  was  clear  mails  were  used 
by  him  but  we  are  not  satisfied  that  there  existed  a 
scheme  to  defraud.  It  seems  to  us  that  the  evidence 
pointed  to  the  existence  of  a  legitimate  scheme  rather 
than  one  to  defraud.  At  least  the  evidence  was,  to 
put  it  conservatively,  not  less  consistent  with  the  ex¬ 
istence  of  such  a  legitimate  enterprise  than  with  a 
scheme  to  defraud.” 

In  our  case,  taking  all  the  evidence  set  forth  by  the 
Government  in  Supplemental  Brief  and  assuming  that  such 
evidence  was  competent  and  not  hearsay,  the  conclusion 
is  inevitable  that  all  such  evidence  pointed,  at  least,  to 
the  existence  of  legitimate  efforts  by  Chairman  May  to 
prevent  discrimination  in  connection  with  the  war  effort. 
Every  telephone  call  made,  every  letter  and  each  confer¬ 
ence  was  conceded  to  be  proper  and  legal  (Tr.  1712,  1714, 
1752,  1759,  2756).  They  were  made  and  written  by  Chair¬ 
man  May  according  to  his  testimony,  under  the  authority 
of  and  pursuant  to  three  House  Resolutions  (3  R  2345, 
2526;  D  E,  104,  105,  106). 

The  circumstantial  facts  set  forth  in  the  Government’s 
Supplemental  Brief  and  all  facts  that  may  be  reasonably 
inf  erred  from  them  fall  very  short  of  excluding  the  hypothe¬ 
sis  of  innocence,  and  the  verdicts  thereon  ivere  obviously 
founded  on  pure  conjecture  and  speculation. — In  response 
to  Mr.  Chief  Justice  Stephens’  request,  the  Government 
has  merely  restated  on  pages  11-17  of  its  Supplemental 
Brief,  some  of  the  circumstantial  evidence  mentioned  in 
its  original  brief. 
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Tlie  Government  practically  concedes  in  its  Brief  (p.  9) 
that  circumstances  as  to  any  particular  transaction  or  oc¬ 
currence — (the  “E”  affair,  the  S  in.  shell  cut  back,  etc.) 
are  insufficient  to  sustain  the  verdict.  The  basis  for  this 
statement  is  its  admission  that  the  common  purpose  and 
plan  necessary  to  the  proof  of  conspiracy  might  be  inferred 
from  “development  and  collocation  of  circumstances.”  Its 
argument  in  short  is  to  the  effect  that  the  cumulative  ef¬ 
fect  of  the  evidence  is  sufficient  to  establish  the  conspiracy 
or  substantive  offenses.  The  Government  thus  concedes 
that,  with  regard  to  each  of  the  transactions  which  Chair¬ 
man  May  attempted  to  promote  the  war  effort,  by  attempt¬ 
ing  to  eliminate  discrimination,  etc.,  the  prosecution  has 
failed  to  supply  in  the  chain  of  circumstances  one  or  more 
links  essential  to  compel  the  conclusion  of  these  appellants’ 
guilt. 

As  pointed  out  above,  unless  the  chain  of  circumstances 
compels  the  conclusion  of  guilt  and  is  inconsistent  with 
any  hypothesis  of  innocence,  the  circumstantial  evidence 
has  no  probative  weight  whatsoever,  for  when  evidence 
is  inconsistent  with  either  of  two  inconsistent  hypothesis, 
it  establishes  neither.  Stevens  v.  The  White  City,  2S5  U.  S. 
195,  204.  A  fortiori,  in  criminal  cases  where  the  presump¬ 
tion  of  innocence  predominates  and  the  guilt  of  the  accused 
must  be  established  beyond  a  reasonable  doubt,  the  infer¬ 
ence  of  innocence  is  required  to  be  adopted  rather  than  the 
inference  of  guilt,  even  though  (as  it  is  not  true  here)  the 
latter  be  equally  tenable. 

Accumulation  of  nonprobative  and  unrelated  sets  of  cir¬ 
cumstances  cannot  create  circumstantial  evidence :  The 
Government  virtually  admits  that  in  each  chain  of  circum¬ 
stantial  evidence  as  to  each  of  the  alleged  services  per¬ 
formed  by  Chairman  May  and  as  to  each  alleged  unlawful 
receipt  of  money,  there  are  some  missing  links,  but  argues 
upon  the  cumulative  effect  upon  such  circumstantial  evi¬ 
dence.  If,  by  this,  the  Government  means  only  that  there 
was  some  ground  of  suspicion,  it  is  not  enough.  For  the 
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evidence  must  be  circumstantial  and,  where  the  circum¬ 
stances  lead  to  the  conclusion  of  innocence  as  that  of  guilt, 
there  is  nothing  to  submit  to  the  jury.  Toivbin  v.  U.  S., 
93  Fed.  (2nd)  861,  866-867,  and  cases  cited.  If  the  state¬ 
ment  of  the  Government  means  that  by  corroborating  and 
considering  all  of  these  suspicions,  broken  strands  and  sets 
of  circumstances  (which,  in  each  separate  item  are  ad¬ 
mittedly  lacking  in  essential  links  and  therefore  form  no 
complete  or  adequate  chain  of  proof)  they  lend  strength  to 
each  other;  nevertheless,  the  case  for  the  Government  still 
remains  nothing  more  than  an  accumulation  of  uncertain 
innuendos,  wholly  insufficient  to  sustain  a  founding  of  guilt. 

It  is  submitted  that  Chairman  May  did  nothing  more 
than  he  should  have  done  as  the  Chairman  of  the  House 
Military  Affairs  Committee  during  a  period  of  war.  To  take 
receipts  of  money  (which  were  adequately  explained  by  the 
defendants  in  D.  E.  114  and  202)  and  certain  overt  acts 
(which  were  admitted  legal  and  proper)  and  to  charac¬ 
terize  them  as  a  conspiracy,  would  leave  every  action  by 
a  Congressman  open  to  suspicion.  It  would  mean  that  at 
any  time  a  Congressman  or  other  public  official  would  re¬ 
ceive  monies  for  any  undisclosed  purpose  from  a  relative, 
friend  or  associate  (whether  the  money  be  received  as  a 
gift,  loan,  payment  of  a  debt,  or  in  connection  with  a  busi¬ 
ness  transaction)  and  thereafter  such  Congressman  or  pub¬ 
lic  official  made  even  the  slightest  inquiry  on  behalf  of  such 
friend,  relative  or  associate,  his  action  in  doing  so  would 
be  criminal,  ipso  facto ,  under  18  U.  S.  C.,  Sec.  203.  In¬ 
stead  of  the  burden  of  proof  being  on  the  Government  to 
show  unlawful  agreement  or  substantive  offenses,  a  de¬ 
fendant  would  have  to  prove  himself  innocent.  Chairman 
May  and  these  appellants  did  nothing  that  innocent  men  in 
their  position  and  under  the  stringent  war  time  conditions 
might  not  and  would  not  do.  None  of  the  evidence  desig¬ 
nated  by  the  Government  raises  more  than  a  poor  suspicion 
at  most.  All  the  Government’s  evidence  was  not  merelv 
satisfactorily,  but  was  conclusively  explained  to  the  credit 
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of  Chairman  May  and  these  appellants.  The  uncontra¬ 
dicted  explanation  of  the  overt  acts  given  by  May  (Tr. 
2340-299S)  and  by  Henry  Garsson  (Tr.  363S-4430)  show 
conclusively  that  not  only  were  these  acts  legal,  but  they 
were  directed  solely  to  the  purpose  of  furthering  the  war 
effort  as  public-spirited  citizens  and  were  praiseworthy 
and  commendable.  Upon  the  merits,  therefore,  their  con¬ 
victions  constitute  a  plain  miscarriage  of  justice. 

hl 

That  the  Trial  Judge,  Time  After  Time,  Indicated  That  He 
Would  not  Permit  Corroboration  of  the  Testimony  of 
Dr.  Henry  Garsson  and  Chairman  May  as  to  Motives 
and  Intent. 

The  Government  has  taken  the  position  that  the  Trial 
Judge  did  not  arbitrarily  limit  the  defense  in  corrobora¬ 
tion  of  the  testimony  of  Chairman  May  and  Dr.  Garsson 
as  to  their  motives  and  intent.  Mr.  Justice  Edgerton  re¬ 
quested  that  the  appellants  point  out  in  the  record  where 
the  Trial  Judge  indicated  that  he  would  not  permit  such 
corroboration,  other  than  on  the  occasion  he  refused  the 
formal  offer  of  proof  of  witnesses  on  the  part  of  the  de¬ 
fendants  (T.  R.  5137;  Appellants  Garssons’  Brief,  Appen¬ 
dix,  pages  1-5). 

The  appellants  made  the  formal  offer  of  proof  (Tr. 
5137)  of  the  list  of  witnesses  they  desired  to  call  in  cor¬ 
roboration  of  the  testimony  of  May  and  Dr.  Garsson  for 
the  reason  that  they  wanted  to  show  on  the  record  that 
they  had  proffered  such  testimony  and  that  such  offer  had 
been  rejected.  The  placing  of  this  list  of  witnesses  on  the 
record  was  really  the  result  of  an  agreement  between  the 
Trial  Court  and  the  defense  counsel  to  enable  the  appellants 
to  protect  the  record  by  showing  the  formal  effort  they 
had  made  in  this  respect.  As  stated  at  page  5138 : 

“Mr.  Margiotti:  Following  the  Court’s  suggestion 
we  have  made  a  list  of  our  witnesses  who  are  proposed 
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to  be  called  by  the  defense  to  corroborate  the  testi¬ 
mony  of  A.  J.  May  and  Henry  M.  Garsson,  particularly 
in  showing  the  existence  of  conditions  and  circum¬ 
stances  modifying  the  bringing  about  of  contacts  be¬ 
tween  Henry  Garsson,  Murray  Garsson,  Joseph  Free¬ 
man  and  Andrew  J.  May.  (Italics  ours.) 

We  are  herewith  offering  the  list  of  the  proposed 
witnesses,  giving  the  names  and  positions  and  the  na¬ 
ture  of  the  testimony  in  a  general  way,  which  we  pro¬ 
pose  to  offer  and  prove  by  the  respective  witnesses” 
•  •  • 

“The  Court:  I  think  it  is,  it  is  perfectly  clear  from 
this  statement  what  it  is  you  want  to  prove  by  these 
several  witnesses. 

I  have  gone  through  it  and  consistent  with  my  prior 
statement,  and  for  the  reasons  given  before,  this  offer 
of  proof  is  rejected  as  to  each  of  the  witnesses  listed 
here.  ’  ’ 

An  examination  of  the  record  shows  that  throughout  the 
trial,  on  numerous  occasions,  the  Trial  Judge,  again  and 
again,  indicated  that  he  would  not  permit  any  such  corro¬ 
boration.  Such  indications  of  the  Trial  Judge’s  attitude 
are  found  in  the  transcript  at  pages  1566-1574,  where  the 
Court  indicated  its  fear  of  “travelling  down  collateral  ave¬ 
nues  to  what  length,  Heaven  only  knows;”  pages  1611- 
1619,  where  the  Court  stated:  “No,  I  think  that  the  only 
admissibility  of  it  is  the  question  of  what  motivated  me, 
says  the  defendant,  .  .  .  and  the  facts  are  these,  and  by 
virtue  of  these  facts,  I  took  certain  action  ...  if  you  know 
my  present  view  of  the  matter  might  save  your  calling  a 
lot  of  witnesses  here  from  wherever  it  may  be,  who  can’t 
testify  when  they  arrive;”  page  2171;  pages  2755-2757, 
where  the  Court  stated  at  page  2756:  “Congressman  May 
was  told  a  certain  condition  existed  and  that  motivated  him 
in  some  action  he  took.  That  is  all  right.  He  testified 
to  that,  but  when  you  want  to  go  into  detail  of  the  matter 
to  show  what  the  situation  actually  was  ...  in  other  words, 
the  Congressman  was  right  or  wrong,  or  this  information 
was  accurate  or  inaccurate,  I  cannot  see  the  materiality 
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or  relevancy  of  it .  .  . ;”  pages  2971-2972;  pages  3556-3558, 
where  the  Court  stated:  “That  is  right.  The  only  perti¬ 
nent  thing  is  the  fact  of  motive  for  the  contact  and  the  fact 
of  contact.  It  would  not  make  any  difference  whether  it 
would  or  would  not  influence  him  .  .  .;”  page  3601;  pages 
3975-3980;  4226-4228;  pages  4383-4385,  where  the  Court 
stated:  “Mr.  Garsson  can  say  that  the  situation  in  any 
plant  is  such  and  such;  the  time  was  so  and  so  and  it  was 
terrible  and  I  had  to  do  something  about  it.  My  ruling, 
while  I  would  permit  him  to  testify  to  that,  I  wouldn’t 
permit  you  to  call  somebody  else  to  show  it  was  true  .  .  . ;” 
pages  5137-5150  (the  formal  offer  of  proof  hereinbefore 
referred  to) ;  4037-4038. 

It  is  submitted  that  the  Trial  Judge  arbitrarily  abused 
his  discretion  in  prohibiting  corroboration  of  the  testimony 
of  Chairman  May  and  Dr.  Garsson  as  to  their  motives  and 
intent,  and  that  he  thus  sterilized  the  defense.  The  Trial 
Judge’s  error  in  prohibiting  such  corroboration  was  all 
the  more  emphasized  by  his  Charge  to  the  Jury  (Tr.  6984) : 
“If  you  believe  that  they  were  true  at  all.  ...  If  you  be¬ 
lieve  that  did  occur  and  those  situations  were  as  repre¬ 
sented  by  the  defendants  on  the  witness  stand  .  .  .  and  if 
you  believe  that  is  what  motivated  them  .  .  .”.  The  Judge 
by  this  Charge  aggravated  the  error  of  refusing  to  ad¬ 
mit  corroboration. 


CONCLUSION. 

In  conclusion  it  is  submitted  that:  (1)  the  Trial  Judge 
erred,  after  he  had  ordered  the  acquittal  of  Freeman,  in 
refusing  to  strike  from  the  record  all  testimony  relative 
to  acts  and  declarations  of  said  defendant;  and  (2)  the 
Trial  Judge  erred  in  prohibiting  corroboration  of  the  tes¬ 
timony  of  defendants  May  and  Henry  Garsson  as  to  their 
motives  and  intents. 

It  is  further  submitted  that  the  Government  has  failed 
completely  to  comply  with  this  Court’s  request  at  the  oral 
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argument  to  specifically  point  out  by  wliat  independent 
and  substantive  evidence  it  had  established  the  conspiracy 
and  substantive  offenses  charged  in  the  indictment.  The 
reason  for  such  failure  is  that  there  was  absolutely  no 
such  testimony  in  the  record.  This  Court,  after  reading 
the  Government’s  Supplemental  Brief,  must  find  it  is  in 
the  same  position  as  it  was  at  the  oral  argument.  It  will 
be  forced  again  to  ask  the  Government  where  in  this  case 
is  there  any  evidence  of  the  conspiracy  or  substantive  of¬ 
fenses  charged  in  the  indictment,  aliunde  the  acts  and  dec¬ 
larations  of  the  alleged  co-conspirators  in  the  absence  of 
the  others  and  aliunde  the  overt  acts,  which  the  Trial  Judge 
himself  declared  to  be  legal  and  proper  on  their  face. 

For  the  reasons  submitted  herein,  in  appellants’  original 
brief  and  in  the  brief  and  supplemental  brief  of  appellant 
May  (which  are  incorporated  herein  by  reference  thereto), 
appellants  respectfully  submit  that  the  judgments  of  con¬ 
viction  entered  herein  should  be  reversed. 

Respectfully  submitted, 

Charles  J.  Margiotti, 

Margiotti  &  Casey, 

Allen  J.  Krouse, 

Attorneys  for  Appellants. 

Perry  W.  Howard, 

Counsel  for  Appellant, 
Murray  W.  Garsson. 
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APPENDIX. 

Defendants’  Exhibits. 


Received  Into 

Identified  By  Evidence 


Number 


Description 


1 

*> 


S 

13 


16 

17 

18 

19 

20 
21 

22 

24 


30 

31 

32 

33 

39 

40 

41 

42 

43 

45 

46 

47 

48 
50 

54 

55 

56 


Notice,  to  Cumberland  L.  Co.  re  Frick  Co.  note. . . 
Note,  Cumberland  L.  Co.  to  Frick  Co.,  12/13/43, 

$864  . 

Note,  Cumberland  L.  Co.  to  Frick  Co.,  12/13/43, 

$865.50  . 

Note,  Cumberland  L.  Co.  to  Frick  Co.,  12/13/43, 

$864  . 

Check  Registrar,  Cumberland  L.  Co.,  Prestons- 

burg . 

Check  Registrar,  A.  J.  May,  Prestonsburg  Bank. 


15  Ltr.,  L.  W.  Fields  to  A.  J.  May,  2/18/44. 


Note,  C.  L.  Co.  to  Min.  Dev.  Co.,  7/30/43,  $2500. 

Ltr.,  A.  J.  May  to  A.  C.  Brown,  11/6/45 . 

Ltr.,  A.  J.  May  to  Allen,  11/6/45 . 

Ltr.,  A.  C.  Brown  to  A.  J.  May,  1/2/45 . 

Tel.,  II.  C.  Pabst  to  A.  J.  May,  11/21/45 . 

Complaint,  C.  L.  Co.  v.  A.  C.  Brown,  3/20/46, 
D.  C.  Ky. 

Proposal,  C.  L.  Co.  to  A.  C.  Brown,  4/28/46 . 

Promissory  note,  II.  M.  Garsson  to  Erie,  7/31/43, 

$10,000  . . . 

Promissory  note,  H.  M.  Garsson  to  Erie,  7/31/43, 

$10,000  . 

Ledger  Account,  Erie — “Advance  on  purchase 

C.  L.  Co.”  . 

Ledger  Sheet,  Erie,  12/1/43 — “Advance  on  ma¬ 
terials”  . 

Ledger  Sheet,  Erie — “Adjusting  and  Closing 

Entries” . 

Ledger  Sheet,  Erie,  11/25/44 — “Materials  at 


Batavia  Purchase  Requisition  to  C.  L.  Co.,  2/5/44 
Check,  C.  L.  Co.  to  Bat.  M.  P.,  4/17/46,  $10,850.. 
Check,  C.  L.  Co.  to  Bat.  M.  P.,  4/17/46,  $4,627.60. 

Ltr.,  Gen.  Campbell  to  H.  Garsson,  5/15/45 . 

Ltr.,  Gen.  Campbell  to  H.  Garsson,  undated . 

Ltr.,  Bat.  M.  P.  to  Gen.  Hardy,  5/5/45 . 

Tel.,  Gen.  Hardy  to  H.  Garsson,  1/5/45 . 


Witness 

Page  Witness 

Page 

Stanley 

342 

Stanley 

2S35 

«  4 

344 

l  < 

2835 

6  i 

344 

C  < 

2S36 

(  t 

344 

<  l 

2837 

<  < 

345 

<  i 

2837 

i  i 

353 

i  l 

2848 

i  i 

353 

i  i 

2848 

Fields 

523 

i  t 

3742 

i  i 

559 

iC 

2642 

Garsson 

3693 

i  i 

560 

n 

2548 

Brown 

733 

a 

2603 

i  < 

734 

1 1 

2606 

<  < 

752 

1 1 

2515 

i  i 

781 

t  £ 

2573 

i  i 

7S4 

i  t 

2624 

i  4 

7S6 

t  t 

3763 

Glick 

S56 

t  t 

3677 

<  ( 

856 

1 1 

3677 

<  i 

S72 

C  i 

3S87 

i  i 

877 

1 1 

3886 

tt 

879 

1 1 

3885 

i  c 

879 

t  < 

3S87 

Weeman 

1127 

1 1 

3830 

<  c 

1127 

<  t 

3831 

i  c 

1128 

1 1 

3832 

Glazier 

1193 

Arthur 

3613 

<  < 

1193 

1 1 

3613 

Campbell 

1537 

Campbell 

1554 

i  i 

1532 

1 1 

1536 

Hardy 

1563 

Garsson 

4208 

t  C 

1575 

tt 

4179 

Tatlow 

1593  May 

2875 

Kurtz 

1962 

Garsson 

3701 

i  i 

1962 

1 1 

3700 

c  ( 

1902 

a 

3688 

( < 

1962 

1 1 

3695 

Footnote:  “C.  L.  Co.”  refers  to  Cumberland  Lumber  Co.;  “Erie  B.  M.  P.”  refers  to 
Erie  Basin  Metal  Products,  Inc.;  “Bat.  M.  P.”  refers  to  Batavia  Metal  Products,  Inc.; 
“Min.  Dev.  Co.”  refers  to  Mineral  Development  Co. 
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Defendants’  Exhibits — Continued. 


Number  Description 

59  Ltr.,  Kurtz  to  A.  J.  May,  with  note,  7/30/43, 


Prom.  Note,  C.  L.  Co.  by  H.  Garrson  to  Min. 

Dev.  7/30/43,  $2500  . 

Prom.  Note,  C.  L.  Co.  by  H.  Garsson  to  Min. 


GO 
G1 

G3  Ltr.,  Kurtz  to  H.  Garsson,  8/30/43 . 

6G  Ltr.,  Kurtz  to  A.  J.  May,  5/11/43 . 

G7  Ltr.,  Kurtz  to  A.  J.  May,  7/7/43 . 

72  Memo.,  Sec.  War  Patterson  to  Gen.  L.  Clay, 


7G  Prom.  Note,  A.  J.  May  to  C.  A.  Buckley,  8/6/43, 


i  t 


79 

81 

82 

83 

85 

S6 

87 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 
108 

109 

110 

112 

113 

114 


Prom.  Note,  A.  J.  May  to  C.  A.  Buckley,  8/6/43, 

$1250  . 

Prom.  Note,  A.  J.  May  to  C.  A.  Buckley,  8/6/43, 

$1250  . 

Prom.  Note,  A.  J.  May  to  C.  A.  Buckley,  8/6/43, 


Check,  payable  to  cash,  by  H.  Garsson,  6/11/42, 
$2500  . 


Minutes,  stockholders-directors,  C.  L.  Co.,  11/30/45. 

Proposal,  Pabst  to  C.  L.  Co.,  11/5/45 . 

Prom.  Note,  Pabst  to  C.  L.  Co.,  unsigned . 

Prom.  Note,  Pabst  to  C.  L.  Co.,  unsigned . 

Note,  A.  J.  May  to  Walker,  4/2/41,  $5000 . 

Ltr.,  Walker  to  A.  J.  May,  1/30/41 . 

Ltr.,  A.  J.  May  to  Walker,  9/26/41 . 

Note,  Greenbrier  Min.  Co.  to  Cine.  Bank,  6/1/39. 

Ltr.,  Cincinnati  Bank  to  A.  J.  May,  4/9/41 . 

Statement,  Cine.  Bank,  4/8/41 . 

Note,  Greenbrier  Min.  Co.  to  Cine.  Bank, 

12/16/40  . 

Agreement,  1st  Pan-Am.  Mer.  Co.  &  M.  A.  Mar- 


Dep.  Slip,  10/25/45,  $8028.04,  to  Account  Mrs. 

Brown  . 

Ltr.,  A.  J.  May  to  J.  W.  Howard,  1/11/46 . 

Ltr.,  Mrs.  Willis  to  A.  J.  May,  12/24/45 . 

Statement  of  Account,  A.  J.  May  &  C.  L.  Co., 

'T  /  /  A  4  /OA  /il/» 


Received  Int( 

>1 

Identified 

By 

Evidence 

, 

Witness 

Page  Witness 

P 

4se 

Kurtz 

1966 

Garsson 

3 

i 

^93 

<  < 

1966 

€  i 

3 

^93 

i  t 

19G6  May 

o 

346 

(  i 

1976 

Garsson 

3 

704 

i  £ 

1980 

May 

o 

w 

646 

£  £ 

1980 

i  i 

2 

lj>47 

Patterson 

2038 

c  ( 

2 

| 

^85 

£  £ 

2047 

i  t 

2 

670 

Barber 

2084 

1 1 

o 

171 

i  < 

2084 

c  < 

2371 

i  6 

2084 

a 

2 

571 

£  £ 

2084 

i  i 

2 

571 

May 

2344 

c  t 

2 

546 

c  i 

2364 

i  < 

22 

^66 

it 

2373 

<  < 

2; 

575 

Pabst 

2394 

a 

o 

mt' 

375 

i  c 

2399 

<  < 

2 

381 

it 

2404 

a 

2 

393 

£  i 

2415 

C  ( 

2 

387 

£  £ 

2418 

n 

2 

385 

i  t 

2418 

(  c 

2 

385 

May 

•  •  •  « 

a 

2 

LOO 

( i 

2423 

<  i 

2(423 

L  i 

2424 

c  ( 

2| 

425 

i  i 

•  •  •  • 

l  ( 

2 

427 

C  £ 

•  •  •  . 

i  i 

2430 

i  i 

.... 

<  i 

2(- 

432 

(  £ 

242S 

it 

2^ 

429 

£  £ 

.... 

t  ( 

43G 

£  i 

.... 

i  { 

472 

£  £ 

2476 

i  i 

& 

477 

i  i 

2503 

€i 

2504 

i  < 

2507 

i  £ 

2507 

<  < 

2526 

it 

2733 

t  i 

2526 

i  i 

2733 

<  ( 

2527 

£  t 

2733 

Hale 

2531 

Hale 

2533 

n 

2534 

t£ 

•37 

n 

2537 

i  ( 

538 

May 

•  •  .  . 

May 

2608 

c  i 

2633 

£  t 

2r 

»38 

May 

•  •  •  • 

££ 

ii 

21 

34 


Defendants’  Exhibits — Continued. 


Received  Into 

Identified  By  Evidence 


Number  Description 

Witness 

Page  Witness 

Page 

115  Check  Book  Stub,  A.  J.  May,  Washington  Bank.. 

116  Notice,  Whitesburg  Bank  to  A.  J.  May,  S/22/44.. 

May 

£  i 

2676  May 

2682 

<  < 

2682 

117  Check,  A.  J.  May  to  L.  W.  Fields,  6/17/43,  $100.. 

£  ( 

£  £ 

2696 

118  Check,  A.  J.  May  to  M.  Garsson,  7/20/43,  $1200.. 

i  £ 

£  £ 

2698 

119  Check,  C.  L.  Co.  to  A.  J.  May,  Jr.,  8/17/43,  $50.. 

£  £ 

£  £ 

2699 

120  Check,  C.  L.  Co.  to  A.  J.  May,  8/18/43,  $100.80.. 

£  £ 

£  £ 

2701 

121  Check,  C.  L.  Co.  to  A.  J.  May,  Jr.,  9/4/43,  $200.. 

122  to  (  Vouchers  and  Checks  listed  on 

l  £ 

£  £ 

2703 

183  J  DK  114 . 

£  £ 

£  £ 

2706 

184  Payroll  Record,  C.  L.  Co . 

185  Ltr.,  A.  J.  May  to  H.  Garsson,  4/11/46,  enclosing 

£  £ 

£  £ 

2715 

check  $40,000  . 

£  £ 

£  £ 

2S03 

186  Envelope,  reading  “C.  C.  Co.”  “H.  M.  G.  offer”. 

£  i 

293i  * « 

2932 

186-A  Ltr..  C.  L.  Co.  to  A.  C.  Brown,  10/9/45 . 

£  c 

2931  “ 

2932 

187  Ltr.,  Ritter  L.  Co.  to  A.  J.  May,  9/25/45 . 

£  £ 

£  £ 

2941 

188  Ltr.,  A.  J.  May  to  Ritter  L.  Co.,  9/10/45 . 

190  Tel.,  H.  Garsson,  Pres.,  Bat.  to  A.  J.  May, 

£  £ 

£  £ 

2939 

11/13/44  . 

191  Tel.,  II.  Garsson,  Pres.,  Bat.  to  A.  J.  May, 

11/1-1/44 . 

192  Ltr.,  H.  Garsson,  Pres.,  Bat.  to  A.  J.  May, 

£  £ 

29S7  Garsson 

4113 

££ 

(£ 

4113 

11/25/44  . 

195  Check,  A.  J.  May  to  A.  B.  Meade,  10/16/43, 

£  £ 

2990  “ 

4163 

$1000  . 

£  £ 

....  May 

3274 

196  Check,  1/29/44,  of  A.  J.  May . 

£  £ 

£  £ 

3276 

197  Dcp.  Slip,  of  A.  J.  May,  3/25/44,  $1600  . 

£  £ 

£  £ 

3278 

198  Dep.  Slip,  of  A.  J.  May,  3/29/44,  $900 . 

199  Check,  of  A.  J.  May,  4/24/44  . 

i  c 

£  £ 

3279 

t  £ 

£  £ 

3279 

199- A  Dep.  Slip,  of  A.  J.  May,  4/24/44 . 

£  £ 

£  £ 

3279 

200  Check,  of  A.  J.  May,  4/28/44  . 

£  £ 

£  £ 

3280 

200- A  Dep.  Slip,  of  A.  J.  Mav,  4/2S/44 . 

£  £ 

£  £ 

3280 

201  Check,  A.  J.  May  to  R.  Spurlock,  5/5/44 . 

£  £ 

i  £ 

3281 

202  Statement  of  Account,  A.  J.  Mav  &  C.  L.  Co . 

£  i 

£  £ 

3273 

203  Check,  W.  H.  May  to  A.  J.  May,  1/17/44 . 

207  Check,  Wash.  Bank  to  A.  J.  May,  12/12/46, 

£  i 

£  £ 

3275 

$2040.69  . 

£  c 

cc 

3333 

208  Ltr.,  A.  J.  May  to  L.  W.  Fields,  2/17/44 . 

£  £ 

£  £ 

3335 

211  Ltr.,  Fields  to  May,  6/8/43 . 

£  £ 

£  £ 

3345 

213  Contract,  H.  L.  Heath-R.  V.  May,  2/14/44 . 

F.  Miller 

345i  Miller 

3461 

214  Contract,  H.  L.  Heath-R.  V.  May,  2/14/44 . 

£  i 

3451  “ 

3462 

216  Contract,  H.  L.  Heath-M.  B.  Rapp,  2/14/44 . 

i  £ 

3459  “ 

3469 

217  Contract,  H.  L.  Heath-M.  B.  Rapp,  2/14/44 . 

£  i 

3459  “ 

3469 

218  Tel.,  Gen.  Campbell  to  Bat.  M.  P.,  9/27/44 . 

Eisenhower 

....  Garsson 

4097 

219  Tel.,  Gen.  Somervell  to  Bat.  M.  P.,  10/24/44 . 

220  Tel.,  Col.  Slezak  to  Bat.  M.  P.,  11/24/44 . 

i  l 

£  £ 

4103 

(  i 

£  £ 

4175 

221  Tel.,  Capt.  Hayward  to  H.  Garsson,  4/16/45 . 

(C 

££ 

4192 

259  Art.  7,  By-Laws,  Min.  Dev.  Co . 

261  Minute  Book,  C.  L.  Co . 

Garsson 

.  “ 

3678 

i  t 

£  £ 

3715 

262  Stock  Certificate  Book,  C.  L.  Co . 

t  ( 

£  £ 

3718 

263  Manila  Envelope,  as  herein  was  found  DE  261. . . . 

i  c 

£  £ 

3716 

264  Bank  Book,  C.  L.  Co.  at  La  Salle  (Ch.)  Bank - 

c  t 

3768  “ 

3769 

265  Check,  C.  L.  Co.  to  J.  W.  Howard,  4/17/46,  $750. . 

£  £ 

££ 

3770 

266  Check,  C.  L.  Co.  to  Erie  B.  M.,  4/17/46,  $23,000.. 

267  Statement  of  Account,  April-May,  1946,  C.  L. 

Co.  at  Chicago  Bank . 

££ 

£  £ 

3773 

£  £ 

£  £ 

3774 
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Defendants’  Exhibits — Continued. 


Number 


Description 


Identified 

Witness 


)  Subpoena  d.t.,  4/25/46,  served  on  II.  Garsson . . . .  Garsson 
)  (  Receipts  given  to  H.  Garsson,  4/25-4/26/46 

)-A  (  for  C.  L.  Co.  documents  .  “ 

L  Ltr.,  Bat.  M.  P.  to  C.  L.  Co.,  2/5/44 .  “ 

>  Ltr.,  Bat.  M.  P.  to  C.  L.  Co.,  2/25/44 .  “ 

l  WPB  Press  Release,  5/8/44 .  “ 

>  Inter-office  Memo,  Bat.,  Wccman  to  H.  Garsson, 

11/12/43  .  “ 

i  Ltr.,  F.  Adams  to  M.  S.  Wind  Eng.  Co.,  4/  /43..  “ 

>-A  Ltr.,  F.  Adams  to  M.  S.  Wind  Eng.  Co., 

4/  /43 .  “ 

’  Ltr.,  Erie  B.  M.  to  Chicago  CWS,  5/18/43 .  “ 

i  A-D  (  Correspondence  between  A.  Levin  and 

(  C.  L.  Co.  forwarded  to  H.  Garsson .  (< 

»  Purch.  Order,  Erie  to  New  Britain  Co.,  11/3/42...  “ 

)  Memo,  M.  Garsson  to  H.  Garsson,  11/5/42 .  “ 

Application  by  Erie  for  Diversion  Order, 

11/16/42  .  “ 

Ltr.,  Eric  B.  M.  to  New  Britain  Co.,  12/7/42 .  “ 

i  Ltr.,  Erie  B.  M.  to  B.  Collins,  Ch.  Ord.  IX, 

1/26/43  .  “ 

Ltr.,  Erie  B.  M.  to  Chief  Ord.,  5/7/43 — re 

M66  fuze  .  “ 

'  Ltr.,  Erie  B.  M.  to  Chief  Ord.,  5/7/43 — re 

M66  fuze  . ‘  < 

>  Ltr.,  Bat.  M.  P.  to  Ch.  CWS,  2/17/43 .  “ 

Ltr.,  Bat.  M.  P.  to  Ch.  CWS,  5/27/43 .  “ 

Ltr.,  Col.  Lcbkieher  to  Bat.  M.  P.,  6/26/43 .  “ 

Ltr.,  Col.  Lebkicher  to  Bat.  M.  P.,  7/23/43 .  << 

Ltr.,  Col.  Lebkicher  to  Bat.  M.  P.,  8/3/43 .  “ 

Ltr.,  Gen.  English  to  H.  Garsson,  Erie,  3/27/44. ...  “ 

Ltr.,  Gen.  Hardy  to  H.  Garsson,  6/26/44 .  “ 

Tel.,  H.  Garsson  to  Gen.  Campbell,  10/1/44 . .  “ 

i  Ltr.,  WMC  to  Bat.  M.  P.,  10/24/44 .  “ 

Ltr.,  WMC  to  Bat.  M.  P.,  11/11/44 .  “ 

Ltr.,  Bat.  M.  P.  to  WMC,  7/13/44 .  “ 

Ltr.,  Chief  Amm.  Br.  Ord.  to  H.  Garsson, 

8/11/44  .  “ 

Tel.,  Gen.  Hardy  to  Bat.  M.  P.,  8/23/44 .  “ 

Ltr.,  Col.  Slezak  to  Bat.  M.  P.,  8/23/44 . 

Tel.,  Bat.  M.  P.  to  Ill.  WMC,  8/24/44 .  “ 

Tel.,  H.  Garsson  to  Gen.  Campbell,  10/17/44 .  ** 

Tel.,  H.  Garsson  to  Gen.  Somervell,  10/25/44 _  “ 

Tel.,  Bat.  M.  P.  to  Col.  Lebkicher,  11/13/44 .  “ 

Tel.,  Bat.  M.  P.  to  Sec.  Patterson,  11/13/44 .  “ 

Tel.,  Bat.  M.  P.  to  WMC,  11/13/44 .  “ 

Tel.,  Bat.  M.  P.  to  Gen.  Clay,  11/14/44 .  “ 

Tel.,  Erie  B.  M.  P.  to  Gen.  Ditto,  11/14/44 .  “ 

Ltr.,  Ch.  Ord.  Dist.  to  Bat.  M.  P.,  10/30/44 .  “ 

Tel.,  Erie  B.  M.  to  M.  Garsson,  11/13/44 .  “ 

Ltr.,  Col.  Slezak  to  Bat.  M.  P.,  11/16/44 .  “ 

Ltr.,  Bat.  M.  P.  to  WMC,  11/17/44 .  “ 

Ltr.,  Col.  O’Grady  to  Bat.  M.  P.,  11/21/44 .  “ 

Aurora  Beacon-News,  11/19/44,  Advertisement 

“It  is  Really  Serious”  .  “ 


By  Evi( 

Page  Witness 
....  Garsson 


Received  Int<^ 
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Received  Into 

Identified  By  Evidence 


Number  Description 

325  Ltr.,  M.  Garsson  to  H.  R.  Mil.  Aff.  Com., 

11/2S/44 . . 

326  Ltr.,  M.  Garsson  to  Gen.  Loucka,  11/28/44 . 

327  Ltr.,  Col.  Slezak  to  H.  Garsson,  12/26/44 . 

328  Ltr.,  Col.  Slezak  to  H.  Garsson,  1/16/45 . 

333  Ltr.,  CIVS  to  Eric  B.  M.  P.,  12/1/44 . 

340  Cashier’s  Check,  payable  to  C.  L.  Co.,  4/8/46 — 

$40,000  . 

341-A  Cert,  of  Class  “B”  stock — C.  L.  Co . 

341-B  Cert,  of  Class  “A”  stock — C.  L.  Co . 

342  Trust  Agreement,  May-Martin-Marshall, 

4/21/41  . 

343-A  Cent.  Stock,  W.  Va.  Mang.  &  Iron  Co.,  to 

C.  A.  Marshall . 

343-B  Cent.  Stock,  W.  Va.  Mang.  &  Iron  Co., — 
M.  A.  Martin . 

344  Ledger  Sheet,  N.  Y.  Bank,  Raynes  R.  Co., 

4/26/43  . 

345  Dep.  Slips,  Cumberland,  Ky.  Bank,  re  C.  L.  Co.. . 

346  Ledger  Sheet,  Cumberland,  Ky.  Bank,  re  C.  L.  Co. 

347  Ltr.,  Adams  to  Spain  &  Co.,  9/1/45 . 

348  Ltr.,  Adams  to  H.  Garsson,  9/26/45 . 

349  Signature  Card,  A.  J.  May,  Jr.,  Cumberland 

Bank . 

350  Ltr.,  Adams  to  H.  Garsson,  1/7/46 . 

. . .  Exh.  1862  from  p.  18,544 — Meade  Comm _ _ 

Report,  Tel.  conversation  between  Col.  Hirsch 
and  H.  Garsson 
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BRIEF  AND  APPENDIX  OF  APPELLEE 

COUNTEBSTATEM~ENT 

These  are  appeals  from  judgments  of  conviction  upon  three 
counts  of  an  indictment.  The  punishment  imposed  upon  each 
appellant  was  no  more  than  could  have  been  imposed  upon  any 
one  of  the  three  counts.  Consequently,  if  the  judgments  are 
sustained  under  either  count,  there  should  be  an  affirmance. 

The  preliminary  motions  mentioned  in  the  statements  of  the 
case  in  appellants’  briefs  were  filed,  to  which  motions  the  gov¬ 
ernment  filed  answers  (Tr.  7419,  7456, 7483, 7485, 7489).  After 
argument  and  hearing  (Tr.  Vols.  1  and  2,  Preliminary  Proceed¬ 
ings)  all  motions  were  denied. 
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Counsel  for  appellants  in  their  statements  of  the  case  have 
undertaken  to  give  their  versions  of  the  evidence  in  the  case 
and  thereby  to  demonstrate  its  alleged  insufficiency  to  support 
the  verdict.  Neither  appellant,  however,  has  printed  as  an 
appendix  any  of  the  evidence,  and  one  of  the  appellants  asks 
the  court  to  read  the  entire  voluminous  record  of  over  7,000 
pages.  Counsel  for  appellants  in  their  summaries  of  the  evi¬ 
dence,  and  in  their  arguments  as  to  its  weight  and  alleged  in¬ 
sufficiency,  appear  to  have  lost  sight  of  the  principle  that  an 
appellate  court  will  not  weigh  the  evidence  and  substitute  its 
judgment  for  that  of  the  jury,  but  will  only  examine  the  record 
to  see  if  there  was  any  substantial  evidence  to  support  the 
verdict. 

While  it  must  be  apparent  to  the  court  from  the  appellants’ 
summaries  of  the  evidence,  even  though  they  are  incomplete 
and  argumentative,  that  there  is  substantial  evidence  to  sup¬ 
port  the  verdict,  we  have  deemed  it  advisable  to  summarize  the 
important  evidence  in  this  Counterstatement,  with  reference 
to  the  transcript  and  exhibits.  We  do  this  for  the  further 
reason  that  appellants’  summaries  are  based  primarily  upon 
defense  testimony. 

Reference  to  the  transcript  and  exhibits  cited  will  show  that 
the  defendant,  Andrew  J.  May,  received  large  sums  of  money 
from  the  Garssons  and  their  corporations  and  that  he  performed 
valuable  services  for  them  before  the  War  Department  in  mat¬ 
ters  in  which  the  United  States  was  a  party  or  interested.  It 
was  and  is  the  position  of  the  Government  that  it  was  for  the 
jury  to  say  whether  the  payments  received  were  compensation 
for  the  services  and  whether  or  not  the  defendants  had  conspired 
to  violate  the  statute  and  to  defraud  the  United  States  as  al¬ 
leged. 

I.  Defendants  and  corporations 

Erie  Basin  Metal  Products,  Inc.  (hereinafter  referred  to  as 
“Erie”),  was  incorporated  in  Illinois  on  February  4,  19 (Tr. 
3641).  Allen  B.  Gellman,  who  controlled  66%  percent  of 
the  stock,  was  elected  President  (Tr.  3640,  3641).  Henry  M. 
Garsson,  owner  of  the  remainder  of  the  stock,  was  elected  Vice 
President,  which  office  he  held  until  July  or  August,  1946, 
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when  he  sold  his  stock  to  Gellman  (Tr.  3641,  3642,  5852). 
Murray  W.  Garsson  was  also  elected  a  Vice  President  (Tr.  810). 
Gellman,  Henry  M.  Garsson  and  Murray  W.  Garsson  were 
members  of  the  Board  of  Directors  (Tr.  810,  3642). 

Batavia  Metal  Products,  Inc.  (hereinafter  referred  to  as 
“Batavia”),  was  incorporated  in  Illinois  in  April,  1942  (Tr. 
3643).  Henry  M.  Garsson,  owner  of  33 Vz  percent  of  the 
stock,  and  Murray  W.  Garsson  were  elected  Vice  Presidents 
(Tr.  810,  3643);  Allen  B.  Gellman,  who  controlled  the  re¬ 
mainder  of  the  stock,  was  elected  Chairman  of  the  Board  (Tr. 
3643,  3644,  5853) .  In  the  latter  part  of  1942,  Henry  M.  Gars¬ 
son  was  elected  President  (Tr.  3644)  and  in  June,  1944,  ac¬ 
quired  the  “Gellman -con trolled  stock,”  becoming  owner  of  all 
the  outstanding  stock.  (Tr.  808,  3643).  Murray  W.  Garsson, 
Henry  M.  Garsson,  and  Gellman  were  members  of  the  Board 
of  Directors  (Tr.  5853, 1198). 

Both  corporations  maintained  an  office  in  Washington,  Dis¬ 
trict  of  Columbia  (Tr.  5036).  Murray  W.  Garsson  was  em¬ 
ployed  by  Erie  as  its  Washington  representative  in  March, 
1942  (Tr.  4473)  and  shortly  thereafter  engaged  Joseph  F. 
Freeman  as  his  assistant  (Tr.  5227,  5246).  In  1943,  Murray 
W.  Garsson  and  Joseph  F.  Freeman  were  employed  as  Wash¬ 
ington  representatives  for  Batavia  (Tr.  5228).  Murray  W. 
Garsson  received  an  annual  salary  of  $30,000  from  Erie  and 
$25,000  from  Batavia  (Tr.  5011,  5012).  Th  annual  salary  of 
Joseph  F.  Freeman  was  $22,500  (Tr.  5038). 

Henry  M.  Garsson  served  as  supervising  engineer  for  these 
corporations,  and,  in  addition,  exercised  certain  administrative 
duties  as  President  of  Batavia  (Tr.  3659).  He  received  an 
annual  salary  of  $30,000  from  Erie  and  $35,000  annually  from 
Batavia  (Tr.  5072).  In  addition,  he  received  an  annual  salary 
of  $25,000  from  the  United  States  Engine  &  Pump  Co.,  a  sub¬ 
sidiary  of  Batavia  (Tr.  5072,  5073). 

Batavia  and  Erie  during  the  war  obtained  approximately 
$78,000,000  in  contracts  from  the  War  Department  (Tr.  3914). 

Andrew  J.  May  was  elected  to  the  House  of  Representatives 
in  1930  and  served  consecutive  terms  through  1946  (Tr.  2342). 
He  was  appointed  a  member  of  the  House  Military  Affairs 
Committee  and  served  the  last  eight  years,  which  included  the 
period  of  the  war,  as  Chairman  of  that  Committee  (Tr.  2343). 
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He  was  introduced  to  Joseph  F.  Freeman  in  1938  (Tr.  5229), 
and  they  became  close  friends,  addressing  each  other  by  their 
first  names  (Tr.  1222).  In  1941,  May  met  Murray  W.  Garsson 
(Tr.  2876),  and  they  also  became  friends,  addressing  each  other 
by  their  first  names  (GE  178,  Tr.  3255).  In  several  letters  to 
the  War  Department,  May  referred  to  Murray  W.  Garsson  as 
his  “warm  personal”  friend  (GE  145,  Tr.  2058;  GE  144,  Tr. 
1666,  1673).  Both  May  and  Henry  M.  Garsson  testified  that 
they  first  met  in  November  1942  (Tr.  3661).  In  conversations 
with  army  officers  May  referred  to  Henry  M.  Garsson  as  his 
friend  (GE  140,  Tr.  1558,  1439,  1453).  Murray  W.  Garsson 
and  Joseph  F.  Freeman  were  often  in  May’s  office  (Tr.  1082, 
1693)  and  Murray  W.  Garsson  carried  a  credential  card  issued 
by  the  Military  Affairs  Committee  (Tr.  1307,  1308,  1309),  and 
on  one  occasion,  Murray  W.  Garsson  used  the  official  stationery 
of  May  to  write  a  personal  letter  (GE  178,  Tr.  3255). 

II.  Services 

May,  commencing  in  1942  and  during  the  period  of  the  war, 
intervened  with  the  War  Department  in  behalf  of  these  corpo¬ 
rations  and  their  officers  in  the  following  transactions  and 
matters: 

A.  Arranging  introductions  for  Henry  M.  Garsson  in  the  War  Department 

In  April  1942,  May  arranged  an  appointment  for  Henry  M. 
Garsson  with  the  Office  of  the  Chief  of  Ordnance  in  Washington 
“to  discuss  the  type  of  work  his  company  could  do”  (Tr.  1434). 
At  that  time  General  Armstrong  was  head  of  the  Chicago  Ord¬ 
nance  District  (Tr.  1438),  and  a  teletype,  over  the  name  of 
General  Wesson,  then  Chief  of  Ordnance,  was  sent  on  April  12, 
1942,  to  General  Armstrong  (Tr.  1435)  advising  that  pursuant 
to  the  request  of  May,  Henry  M.  Garsson  would  visit  the 
Chicago  Ordnance  Office  on  April  20,  1942,  and  that  it  was 
desired,  if  possible,  that  he  should  be  received  personally  by 
General  Armstrong  (GE  130,  Tr.  1435). 

In  the  spring  of  1943,  May  telephoned  General  Campbell, 
who  had  succeeded  General  Wesson  as  Chief  of  Ordnance  (Tr. 
1437),  requesting  him  to  give  Henry  M.  Garsson  a  letter  of 
introduction  for  presentation  to  the  District  Chief  of  Ordnance 
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in  Chicago  (Tr.  1441).  On  March  25, 1943,  General  Campbell 
wrote  a  letter  to  General  Hammond,  then  Chief  of  the  District, 
introducing  Henry  M.  Garsson  as  one  “who  has  been  introduced 
to  me  by  the  good  friend  of  Ordnance,  Chairman  Andrew  J. 
May  of  the  House  Military  Affairs  Committee.”  General 
Campbell  also  wrote  that  it  would  be  “pleasing  to  me”  if 
Garsson ’s  concern  were  placed  on  the  list  of  bidders  for  ord¬ 
nance  items  (GE  131,  Tr.  1494),  although  “this  may  conflict 
with  the  operations  of  the  Smaller  War  Plants  Corporation,” 
which  conflict  General  Hammond  “may  be  able  to  reconcile.” 
Henry  Garsson  admitted  that  he  received  the  letter  but  denied 
delivering  it  to  General  Hammond  or  leaving  it  in  General 
Hammond’s  office  (Tr.  5043) .  An  agent  of  the  Federal  Bureau 
of  Investigation  testified  in  rebuttal  of  that  testimony  of  Henry 
M.  Garsson  that  he  found  the  letter  in  the  official  files  of  the 
Chicago  Ordnance  District  in  January,  1947  (Tr.  5931).  The 
Government,  also  in  rebuttal,  introduced  a  letter,  dated  April 
6,  1943,  which  General  Hammond  wrote  to  General  Campbell 
stating  that  “Dr.  Henry  M.  Garsson  left  your  letter  of  intro¬ 
duction,  dated  March  25,  1943,  with  my  secretary  last  week 
while  I  was  attending  an  Army-Navy  E  award  ceremony”  (GE 
183,  Tr.  5942,  5943). 

B.  Interest  in  obtaining  contracts 

1.  In  the  fall  of  1942,  May  telephoned  General  Campbell, 
requesting  that  he  see  Henry  Garsson,  “a  friend  of  mine”  who 
was  interested  in  obtaining  a  contract  (Tr.  1439).  General 
Campbell,  after  receiving  Garsson  and  ascertaining  the  purpose 
of  his  visit,  referred  him  to  Colonel  Henry  B.  Sheets,  Chief  of 
the  District  Administrative  Division  in  the  Office  of  the  Chief 
of  Ordnance  (Tr.  1383).  Henry  Garsson,  who  was  introduced 
to  Colonel  Sheets  by  General  Campbell’s  Aide  as  having  been 
sent  to  see  General  Campbell  by  Mr.  May  (Tr.  1384),  informed 
Colonel  Sheets  that  he  had  a  contract  which  was  being  cut 
back;  that  he  wanted  another  one  for  his  company  and  under¬ 
stood  one  was  then  being  bid  on  but  he  could  not  get  “much 
satisfaction”  in  the  Chicago  Ordnance  Office  and  had  come  to 
Headquarters  to  get  it  (Tr.  1385).  Colonel  Sheets  explained 
that  procurement  was  a  district  matter  and  that  Garsson  should 
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discuss  his  situation  with  the  district  officials  w'ho,  undoubtedly, 
would  give  him  proper  consideration  (Tr.  1385).  Garsson  was 
not  satisfied  with  those  assurances,  repeating  that  he  could 
not  get  anything  in  the  district  and  had  come  to  Washington 
to  get  satisfaction ;  that  he  would  get  some  Congressmen,  in¬ 
cluding  Mr.  May,  to  see  that  he  did  and  that  he  “had  plenty 
of  friends’’  (Tr.  1385,  1386).  Colonel  Sheets  offered  to  tele¬ 
phone  General  Hammond  in  Chicago,  but  that  did  not  satisfy 
Garsson,  who  said  he  was  going  to  see  May  and  Colonel  Sheets 
would  probably  hear  from  May  (Tr.  1386).  A  few  days  later 
Colonel  Sheets  received  a  call  from  May  asking  if  Ordnance 
proposed  to  award  a  contract  to  Garsson  (Tr.  1387).  Colonel 
Sheets,  on  the  basis  of  information  which  he  had  obtained  from 
the  Chicago  District  Office,  replied  that  Garsson  had  not  quali¬ 
fied  as  having  adequate  equipment,  or  personnel  with  the  proper 
technical  knowledge  and,  in  addition,  the  price  was  too  high 
(Tr.  1387).  May,  however,  praised  the  company  stating  they 
were  able  to  perform  (Tr.  1387),  and  asked  Colonel  Sheets  to 
obtain  the  Chicago  ordnance  records,  reflecting  the  facts  Colonel 
Sheets  had  related,  and  bring  them  to  his  office  (Tr.  1387). 
When  Colonel  Sheets  delivered  those  records  to  May,  he  again 
praised  the  corporations  highly  and  urged  Colonel  Sheets  to 
“give  them  a  nice  big  contract”  (Tr.  1388) .  At  May’s  request, 
Colonel  Sheets  left  the  records  for  his  review  (Tr.  1388).  Sev¬ 
eral  days  later  Colonel  Sheets  called  for  the  records  and  saw 
May,  who  stated  that  the  records  did  not  show  the  inability 
of  the  corporation  to  perform  the  job  and  that  they  vrere  well 
qualified  (Tr.  13S9).  He  again  urged  Colonel  Sheets  to  see 
that  they  got  “a  nice  big  contract”  (Tr.  1389)  and  stated  that 
at  a  time  like  this  Army  officers  and  members  of  Congress 
should  cooperate  (Tr.  1389). 

2.  100-pound,  bomb 

(a)  On  January  21, 1944,  May  telephoned  General  Campbell 
(GE  135,  Tr.  1479-1481),  stating  that  “my  friends,  the  Batavia 
Metal  Products  Co.”  (Tr.  1479),  were  complaining  that  they 
were  not  permitted  to  bid  on  the  100-pound  bomb  and  that 
“Batavia  is  set  up  to  do  the  job  and  do  it  quick.”  He  requested 
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General  Campbell  to  investigate  the  matter  and  advise  him  of 
the  situation  (Tr.  1479,  1480).  General  Campbell  later  in¬ 
formed  May’s  secretary  (Tr.  1486)  that  the  army  already  had 
established  sources  of  supply  with  adequate  facilities  for  the 
manufacture  of  the  bombs;  that  it  would  require  new  tooling, 
which  was  quite  expensive,  to  locate  a  new  source  of  supply  and, 
therefore,  it  was  not  in  the  interest  of  the  Government  to  grant 
the  contract  to  Batavia  (Tr.  1487). 

(b)  On  May  7,  1945,  May  telephoned  General  Roswell  E. 
Hardy  (GE  140,  Tr.  1558),  Chief  of  the  Ammunition  Division, 
Office  of  Chief  of  Ordnance,  and  in  the  course  of  that  conversa¬ 
tion  inquired  whether  they  had  “a  new  chemical  bomb”  (Tr. 
1559),  and  stated  that  “I  would  like  for  you  to  consider  them 
for  that  stuff  if  you  need  those”  (Tr.  1560). 

(c)  General  Thomas  J.  Hayes,  then  Chief  of  the  Procure¬ 
ment  Division,  Office  of  the  Chief  of  Ordnance  (Tr.  1578),  re¬ 
ceived  a  telephone  call  from  May  in  January  1944  (Tr.  1579). 
May  stated  that  although  the  Chicago  Ordnance  District  had 
given  Batavia  the  plans  and  specifications  for  a  100-pound 
bomb,  pursuant  to  instructions  from  the  Washington  office  that 
the  district  officials  interview  Batavia  and  afford  them  an  op¬ 
portunity  to  bid,  Batavia,  nevertheless  had  either  not  been 
permitted  to  bid  on  the  contract,  or,  if  they  did  bid,  were  low 
but  did  not  get  the  award  (Tr.  1579).  May  wanted  to  know 
why  Batavia  did  not  get  the  contract,  and  General  Hayes  prom¬ 
ised  to  find  out  about  the  matter  (Tr.  1579). 

3.  Wood  stave  pipe;  wood  stave  tanks 

In  1944  or  1945,  May  twice  telephoned  General  Eugene  Rey- 
bold,  then  Chief  of  the  Corps  of  Engineers  (Tr.  1783),  express¬ 
ing  an  interest  in  Batavia  and  asking  that  Batavia  be  permit¬ 
ted  to  quote  prices  on  wood  stave  pipe  and  wood  stave  tanks 
which  were  under  procurement  by  the  Corps  of  Engineers  (Tr. 
1784,  1785). 

4.  Wood  water  tanks 

Colonel  Fred  G.  Sherrill,  then  Chief  of  the  Procurement 
Division,  Office,  Chief  of  Engineers  (Tr.  1806),  received  a 
telephone  call  from  May  in  May  1944  (Tr.  1807),  requesting 
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that  Batavia  be  permitted  to  bid  on  wood  water  tanks  (Tr. 
1807).  Colonel  Sherrill  advised  May  that  if  Batavia’s  facili¬ 
ties  were  acceptable  they  would  be  afforded  an  opportunity  to 
bid  and  then  issued  instructions  to  that  effect  (Tr.  1808). 
Thereafter  May  again  called  Colonel  Sherrill  inquiring  whether 
Batavia  had  bid.  Colonel  Sherrill  secured  that  information 
which  he  reported  to  May,  who  then  wanted  to  know  whether 
they  were  the  successful  bidder  and  the  amount  of  the  award 
(Tr.  1809). 

C.  Cancellations  of  contracts 
1.  8-iitch  shell;  cut-back 

(a)  The  War  Department,  after  VE-day  (May  7,  1945), 
made  severe  cut-backs  in  all  ammunition  contracts  (Tr.  1455), 
including  the  8-inch  shell  contracts.  Batavia  had  been 
awarded  a  contract  by  the  Chicago  Ordnance  District  to  manu¬ 
facture  8-inch  shells  and  by  the  late  spring  of  1945  were  pro¬ 
ducing  25,000  shells  per  month  (Tr.  1363).  In  May  1945,  that 
contract  was  cut  back  from  25,000  to  10,000  per  month  (Tr. 
1362).  In  the  first  part  of  1945,  May  telephoned  Colonel 
Herbert  R.  White,  then  Special  Assistant  to  the  Chief  of  Ord¬ 
nance  (Tr.  1417,  1418),  stating  that  he  had  heard  Batavia’s 
8-inch  shell  contract  was  to  be  cut  back  (Tr.  14 IS).  Colonel 
White  investigated  and  informed  May  that  no  cutbacks  were 
then  being  made  (Tr.  1418,  1419),  but  that  when  cut-backs 
were  directed,  Batavia  would  undoubtedly  be  cut  as  they  were 
high  priced  producers  (Tr.  1419).  May  praised  the  company 
and  their  performance,  stating  that  price  was  not  the  only 
factor  and  that  quality  and  delivery  “should  be  considered” 
(Tr.  1419). 

(b)  On  May  7,  1945,  May  telephoned  General  Hardy  (GE 
140,  Tr.  1558),  then  Chief  of  the  Ammunition  Division,  Office 
of  Chief  of  Ordnance  (Tr.  1557),  stating  that  he,  May,  had 
seen  Henry  Garsson,  President  of  Batavia,  “a  friend  of  mine” 
who  questioned  the  “system  of  cut-backs”  in  the  8-inch  shell 
contract  (Tr.  1558).  May  criticised  the  cut-back,  charging 
that  it  was  based  on  the  number  of  shells  called  for  in  the 
contract  rather  than  on  the  number  produced  and  suggested 
that  the  figure  of  10,000  shells  per  month,  to  which  the  contract 
was  reduced,  be  adjusted  to  16,000  (Tr.  1559) .  Henry  Garsson, 
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after  the  conversation  related  above,  wrote  General  Hardy 
complaining  of  the  cut-back  and  on  May  14,  1945,  General 
Hardy  wrote  Henry  Garsson  (GE  128,  Tr.  1379),  and  stated 
in  reply  that  Garsson  had  not  taken  into  consideration  either 
the  total  cut-backs  of  other  companies  or  that  Batavia’s  price 
was  higher  than  the  other  companies  (Tr.  1379-1380).  Gen¬ 
eral  Hardy  therefore  declined  to  accede  to  Garsson ’s  request 
that  the  program  of  cut-backs  be  changed  (Tr.  1380). 

(c)  May,  on  May  15,  1945,  telephoned  Colonel  Otto  M. 
Jank,  Assistant  to  the  Chief  of  the  Ammunition  Division,  Office 
of  the  Chief  of  Ordnance,  stating  that  he  intended  to  visit 
Batavia  for  their  “E”  award  ceremonies,  and  wanted  to  know 
the  decision  reached  with  reference  to  the  cut-back  of  the  8-inch 
shell  contract  held  by  Batavia  (GE  129,  Tr.  1378).  May  told 
Colonel  Jank  that  he  did  not  “think  it  fair  to  cut  them  back,” 
and  that  they  “ought  to  have  as  many  as  16,000  anyway” 
instead  of  10,000  (Tr.  1379).  Colonel  Jank  then  read  May  the 
letter  which  Hardy  had  written  to  Garsson  (GE  128,  Tr.  1379- 
1380).  May  made  the  comment  that  the  Chicago  District 
Office  considered  Batavia  as  the  only  producer  to  meet  its  pro¬ 
duction  schedule  and  “they  shouldn’t  be  murdered  like  this.” 
Colonel  Jank  replied  that  Batavia  had  received  proper  con¬ 
sideration  (Tr.  1381). 

(d)  On  June  18, 1945,  May  called  General  Campbell,  stating 
that  he  understood  a  meeting  had  been  arranged  between  con¬ 
tractors  and  a  representative  of  General  Campbell’s  office  (GE 
134,  Tr.  1464-1467)  and  inquired  if  the  meeting  was  called  in 
connection  with  cut-backs.  When  General  Campbell  stated 
that  was  the  purpose  of  the  meeting,  May  related  that  certain 
large  contractors  were  behind  in  their  schedules  of  production, 
while  Batavia,  which  had  a  contract  for  a  smaller  quantity  of 
shells  than  those  large  contractors,  was  ahead  in  its  schedule ; 
that  if  the  previous  method  of  cut-backs  was  followed  it  would 
“put  Batavia  out  of  business”  because  Batavia  was  a  small  firm 
and  “if  they  don’t  have  a  backlog  of  some  kind  to  run  aloDg 
on  during  the  period  of  reconversion,  they  will  be  in  the  sling*-' 
(Tr.  1465) .  May  charged  that  Batavia  was  getting  an  “actual 
cut-back,”  while  the  larger  concerns  were  getting  only  “a  paper- 
cut-back,”  and  asked  General  Campbell  “to  take  particular 
pains  with  this  one”  (Tr.  1467). 
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2.  Chemical  warfare  trudcs;  cut-back 

Judge  Robert  P.  Patterson,  then  Under  Secretary  of  War 
(Tr.  2017),  received  a  telephone  call  from  May  on  March  1, 
1943,  concerning  the  cut-back  of  a  contract  awarded  to  Batavia 
for  alteration  of  trucks  (Tr,  2018,  2019).  May  had  previously 
discussed  the  matter  with  General  Brehon  Somervell,  Chief, 
Army  Service  Forces,  who,  on  March  8,  1943,  wrote  May  that 
the  “cut  in  the  Army  Supply  Program”  was  the  reason  for  the 
reduction  in  the  truck  contract  (GE  148,  Tr.  1797,  1798). 
When  shown  the  letter  of  General  Sommervell,  Judge  Patter¬ 
son  took  no  further  action  in  the  matter  (Tr.  2019). 

3.  Tent  pole  contract;  termination 

(a)  Batavia  had  been  awarded  contracts  by  the  Quarter¬ 
master  Corps  to  supply  tent  poles  for  which  there  was  “dire 
need”  (Tr.  1222).  On  July  27, 1944,  May  telephoned  General 
Gregory,  the  Quartermaster  General,  and,  in  his  absence,  spoke 
to  Colonel  O’Hara,  the  executive  officer  (GE  127,  Tr.  1212). 
After  relating  that  Batavia  had  been  delayed  in  making  de¬ 
liveries  because  of  inability  to  obtain  lumber  May  stated  that 
the  Jeffersonville  Quartermaster  Depot  threatened  to  cancel 
the  contract,  although  Batavia,  in  the  meantime,  had  obtained 
the  necessary  metal  parts  and  now  had  the  lumber  and  was 
ready  to  proceed.  He  also  stated  that  Batavia  is  “well  recog¬ 
nized  as  a  bunch  of  good  contractors”  who  “have  done  good 
work,”  and  that  if  the  contract  is  terminated,  it  will  result  in 
further  delay,  as  the  new  producer  will  have  to  obtain  lumber. 
O’Hara  promised  to  obtain  the  facts,  and  May,  after  asking  the 
name  of  the  commanding  officer  at  Jeffersonville,  then  stated, 
“You  can  call  that  Quartermaster  Officer  in  Jeffersonville  and 
find  out  just  what  the  situation  is”  (GE  127,  Tr.  1212-1214). 

(b)  In  the  early  part  of  1945,  the  need  for  tent  poles  re¬ 
mained  critical,  the  requirements  in  the  Pacific  being  most 
pressing  (Tr.  2137,  2138).  Batavia,  being  delinquent,  was 
threatened  with  termination  of  their  tent-pole  contracts  un¬ 
less  better  deliveries  were  made  (Tr.  1259).  In  April,  1945, 
Colonel  French,  Mr.  Timothy  Cox,  and  Colonel  Hunt,  of  the 
Quartermaster  General’s  Office  in  Washington,  conferred 
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in  Colonel  French’s  office  with  Mr.  Sarelas  and  Joseph  F. 
Freeman,  representatives  of  Batavia,  concerning  the  termina¬ 
tion  of  the  tent-pole  contracts  (Tr.  2136).  During  the  meet¬ 
ing,  Sarelas  threatened  to  take  this  matter  “up  to  the  hill” 
(Tr.  5260).  As  May  had  previously  asked  the  War  Depart¬ 
ment  not  to  terminate  the  contracts  and  his  interest  in  the 
contracts  was  known  to  Colonel  French  and  the  other  Army 
officers  (Tr.  1259,  1260,  12S4),  a  meeting  was  arranged  by  one 
of  the  Army  officers  and  held  on  April  12,  1945,  in  May’s  of¬ 
fice  with  May,  Freeman,  Sarelas,  Cox,  Colonel  Hunt,  and 
Colonel  French  present  (Tr.  2136).  May,  who  did  most  of  the 
talking  (Tr.  1229),  was  anxious  that  the  contract  should  not 
be  terminated  (Tr.  1261).  He  recounted  the  difficulties  of  the 
company  in  these  contracts  (Tr.  1220)  and  stated  that  the 
company  was  now  in  position  to  do  a  better  job  (Tr.  1220).  A 
new  schedule  of  deliveries  was  discussed  (Tr.  1265),  and 
promises  of  better  performances  were  made  by  Freeman  and 
Sarelas  (Tr.  1273). 

D.  Manpower  dispute 

1.  Erie  and  Batavia  were  located  in  the  Fox  River  Valley, 
a  “tight  labor  area”  (Tr.  1598,  1602).  In  November  1944, 
General  Frank  R.  Denton,  Deputy  Director  of  the  Production 
Division,  Army  Service  Forces  (Tr.  1596),  received  a  call  from 
May  inquiring  whether  General  Denton  had  received  a  tele¬ 
gram  which  Henry  Garsson  had  sent  to  General  Clay,  Director 
of  Material.  May  then  related  that  Henry  Garsson  had  sent 
him  a  copy  of  that  telegram  in  which  Garsson  stated  his  ob¬ 
jections  to  the  location  by  the  Navy  of  a  contract  in  the  Fox 
River  Valley  on  the  grounds  that  this  would  drain  labor  other¬ 
wise  employable  on  the  8-inch  shell  contract,  and  reduce  his 
production  by  fifty  percent  (Tr.  1597,  1598,  1601).  General 
Denton,  after  investigating,  advised  May  that  the  matter  in¬ 
volved  a  difference  of  opinion  between  the  War  Manpower 
Commission  and  Batavia  concerning  the  number  of  persons 
needed  by  Batavia  to  fulfill  their  contracts  and  whether  there 
was  proper  utilization  by  Batavia  of  its  manpower  (Tr.  1598). 

2.  On  November  29,  1944,  May  telephoned  Colonel  Richard 
H.  Tatlow,  in  charge  of  the  Facilities  and  Inspection  Branch, 


774457 — 4: 


•3 


12 


Army  Service  Forces  (Ge  141,  Tr.  1582-1589)  alleging  that  the 
head  of  the  local  War  Manpower  Commission  in  the  Fox  River 
Valley  was  diverting  labor  to  civilian  production  (Tr.  1584) 
and  charging  that  the  Army  was  surrendering  control  over  the 
manufacture  of  war  contracts  to  the  War  Manpower  Commis¬ 
sion  (Tr.  1585).  May  then  raised  the  matter  of  locating  the 
Majestic  Radio  contract  (which  was  a  Navy  contract)  in  the 
area1  (Tr.  15S3).  In  addition,  May  criticized  the  sugges¬ 
tion  of  the  Fox  River  Valley  war  manpower  board  that  certain 
contracts  held  by  Batavia  be  cancelled  since,  as  he  stated,  Ba¬ 
tavia  had  already  established  a  production  line  to  produce  the 
contract  requirements  and  were  producing  satisfactorily.2 

3.  General  Charles  E.  Loucks,  then  Chief  of  the  Industrial 
Section,  Office  of-  the  Chief  Chemical  Warfare  Service  (Tr. 
1662),  received  a  telephone  call  from  Murray  W.  Garsson  in  the 
latter  part  of  1944  or  early  1945  (Tr.  1666)  which  was  made 
from  May’s  office  (Tr.  1669).  After  speaking  to  General 
Loucks,  Murray  Garsson  delivered  the  phone  to  May  (Tr. 
1669),  who  charged  that  the  Manpower  Commission,  rather 
than  the  Army,  was  in  control  of  manpower  which  he  thought 
the  Army  should  have  (Tr.  1669).  He  then  criticized  the  pro¬ 
posal  made  by  Army  officers  to  cancel  certain  contracts  held  by 
Batavia  so  that  the  manpower  utilized  on  those  contracts 
could  be  utilized  on  8-inch  shell  production3  (Tr.  1670-1671). 
After  May  had  spoken,  Murray  Garsson  again  resumed  the  con¬ 
versation,  expressing  objections  to  the  instructions  which  his 
company  had  received  “yesterday”  to  cease  work  on  Chemical 
Warfare  items  and  utilize  that  released  manpower  on  the  8- 
inch  shell  contracts  (Tr.  1673,  1682,  1683,  16S4,  1686). 

4.  May  telephoned  General  Sommervell  complaining  that 
Batavia  was  experiencing  difficulty  in  performance  of  their 
contracts  because  of  insufficient  manpower,  and  he  requested 


’There  was  a  dispute  concerning  the  location  of  a  Navy  contract  in  the 
area.  Henry  Garsson  objected  on  the  grounds  that  this  contract  would 
utilize  manpower  which  he  needed  in  the  production  of  S-inch  shells. 

’This  statement  is  understandable  in  the  light  of  suggestions  made  by 
the  War  Manpower  Commission  and  Army  officers  that  Batavia  cease  pro¬ 
duction  on  4.2  shells,  burster  tubes  and  packing  boxes  for  those  items. 

*  See  Note  2. 
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General  Sommervell  to  help  Batavia  get  the  manpower  to 
proceed  with  those  contracts  (Tr.  1794,  1795,  1801).  In  No¬ 
vember  1944,  he  also  telephoned  General  Porter  stating  that 
the  manpower  ceiling  at  Batavia  should  not  be  lowered  and 
that  proper  manpower  should  be  furnished  (Tr.  1646). 

E.  Promotions;  deferments;  furlough  of  Sergeant  Albert  EL  Freeman;  court- 
martial  of  Captain  Joseph  Garsson ;  Schwamm  commission 

1.  During  the  war  Colonel  Clarence  J.  Hauck,  General  Staff 
Corps,  was  assigned  by  the  War  Department  as  liaison  officer 
to  the  House  of  Representatives  and  established  an  office  in  a 
room  of  the  House  Military  Affairs  Committee  (Tr.  1691). 
He  often  saw  Joseph  F.  Freeman  and  Murray  W.  Garsson  in 
May’s  office  (Tr.  1693).  May,  on  a  number  of  occasions,  called 
Colonel  Hauck  to  his  office  to  discuss  with  Freeman  and 
Murray  W.  Garsson  matters  involving  the  transfer,  promotion 
and  assignment  of  military  personnel  (Tr.  1693,  1694).  Col¬ 
onel  Hauck  estimated  that  they  conferred  fifteen  or  twenty 
times  “involving  forty  or  forty-five  cases.”  (Tr.  1738).  On 
one  occasion,  May,  at  the  request  of  Freeman  and  Murray  W. 
Garsson,  and  in  their  presence,  discussed  with  Colonel  Hauck 
the  deferment  of  an  acrobatic  performer  on  the  grounds  that 
his  induction  would  break  up  a  troupe  and  result  in  hardship 
to  their  families  (Tr.  1694).  When  Colonel  Hauck  declined 
to  intervene  in  the  matter,  May  severely  criticized  Colonel 
Hauck  in  the  presence  of  Freeman  and  Murray  Garsson  for  his 
lack  of  sympathy  (Tr.  1698). 

2.  Sergeant  Albert  H.  Freeman 

(a)  Sergeant  Albert  H.  Freeman,  son  of  Joseph  F.  Freeman,, 
was  stationed  in  the  Pacific  zone  of  combat  (Tr.  1764,  1765). 
On  March  15, 1943,  May  wrote  General  Ulio,  then  the  Adjutant 
General  of  the  Army,  that  “it  would  be  a  good  idea”  to  grant  a 
furlough  to  the  soldier  and  place  him  in  Officer  Candidate 
School  and  expressed  the  hope  that  the  General  could  work  the 
“matter  out”  (GE  166,  Tr.  2167,  2168).  General  Ulio  wrote 
in  reply  on  March  17, 1943,  that  the  soldier  should  consult  his 
oversea  Commander,  who  was  vested  with  authority  to  grant 
furloughs  and  that  oversea  installations  maintained  their  own 
Officer  Candidate  Schools  (Tr.  2167,  2168). 
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(b)  The  military  service  record  of  Albert  Freeman  (GE  166) 
reflects  that  on  February  10,  1944,  General  Ulio  wrote  May, 
replying  to  a  telephone  call  received  from  May,  that  a  report 
had  been  received  that  the  soldier  “shows  no  manifestation  of 
any  physical  or  mental  deficiency”  and  there  was  no  reason 
why  he  should  be  returned  to  the  United  States  (GE  166,  Tr. 
2172,  2173). 

(c)  In  August  1944,  May  conferred  wdth  General  Reber, 
Deputy  Chief  of  the  Legislative  Section  (Tr.  1762),  concern¬ 
ing  Sergeant  Albert  H.  Freeman  (Tr.  1763).  May,  after  stat¬ 
ing  that  furloughs  requested  by  the  soldier,  even  to  attend  the 
funeral  of  his  mother,  had  been  denied  (Tr.  1763)  and  that  the 
physical  condition  of  the  soldier  was  poor,  inquired  whether 
the  soldier  could  receive  a  physical  examination  or  be  returned 
to  the  United  States  on  furlough  (Tr.  1763).  General  Reber, 
upon  investigation,  ascertained  the  soldier  was  in  territory 
under  naval  control  and  informed  May  that  the  Army,  there¬ 
fore,  had  no  jurisdiction  in  the  matter  (Tr.  1765). 

(d)  In  the  fall  of  1944.  May  wrote  Colonel  Hauck  request¬ 
ing  that  he  see  Joseph  F.  Freeman  and  Freeman’s  son,  Albert 
(Tr.  1699).  Sergeant  Albert  Freeman,  who  was  then  on  a 
furlough  to  this  country,  together  with  his  father,  Joseph  F. 
Freeman,  visited  Hauck  (Tr.  1699,  1700).  Freeman,  Sr.,  de¬ 
sired  his  son  permanently  stationed  in  this  country  for  retrain¬ 
ing  and  assignment  to  the  Chemical  Warfare  Service,  where  he 
thought  the  boy’s  services  could  be  used  to  good  advantage 
(Tr.  1700,  1766).  Since  the  soldier’s  orders  required  that  he 
return  to  his  oversea  post,  Colonel  Hauck  advised  that  he  had 
not  authority  to  reassign  the  soldier  (Tr.  1700).  Joseph  F. 
Freeman  then  asked  whether  he  could  confer  about  this  matter 
with  an  officer  in  higher  authority,  whereupon  Colonel  Hauck 
arranged  a  meeting  with  General  Reber.  At  that  meeting, 
held  on  October  18,  1944,  with  Sergeant  Albert  Freeman, 
Joseph  F.  Freeman,  Colonel  Hauck,  and  General  Reber  present 
(Tr.  1701,  1765),  Joseph  F.  Freeman  stated  to  General  Reber 
that  he  wanted  the  soldier  “properly  trained,”  and  asked  if  it 
were  possible  to  keep  him  in  the  country  and  transfer  him  to  the 
Chemical  Warfare  Service  (Tr.  1766).  General  Reber  ex- 
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plained  to  Joseph  F.  Freeman  that  War  Department  policy  re¬ 
quired  the  return  of  the  soldier  to  his  foreign  station  (Tr.  1766). 
Joseph  F.  Freeman  then  stated  that  Sergeant  Freeman  was  not 
well,  and  General  Reber  then  arranged  for  his  admission  to  the 
Walter  Reed  Hospital  for  a  physical  examination  (Tr.  1701, 
1767). 

3.  Albert  Teitelbaum 

Albert  Teitelbaum,  a  furrier  by  occupation,  was  employed 
by  Santa  Monica  Company,  which  had  War  Department  sub¬ 
contracts  with  Batavia  (Tr.  2152).  Teitelbaum,  a  cousin  of 
Henry  M.  Garsson’s  private  secretary  (Tr.  2152,  2153),  desired 
a  draft  deferment  and  “believes”  that  he  spoke  to  Henry  M. 
Garsson  about  that  matter  (Tr.  2154).  In  the  spring  of  1945, 
May  telephoned  General  Lewis  B.  Hershey,  Director  of  Selec¬ 
tive  Service,  inquiring  as  to  the  draft  status  of  Teitelbaum 
(Tr.  2157).  Hershey  ascertained  that  the  matter  was  on 
appeal  and  this  information  was  conveyed  to  May  (Tr.  2157). 

4.  Captain  Joseph  Garsson 

In  the  Spring  of  1945,  Murray  W.  Garsson  learned  of  the 
pending  court-martial  of  his  son,  Captain  Joseph  Garsson  (Tr. 
1702).  Freeman  and  Murray  Garsson  visited  Colonel  Brooks, 
who  was  assigned  to  the  office  of  the  Chief  of  the  Chemical 
Warfare  Service,  and  learned  from  him  the  serious  nature  of 
the  charges  for  which  the  maximum  sentence  in  time  of  war 
was  death  (Tr.  1814) .  In  their  discussion  with  Colonel  Brooks, 
Freeman  or  Murray  Garsson  suggested  that  perhaps  they  might 
write  a  letter  to  General  Eisenhower  or  “have  Mr.  May  write 
a  letter”  (Tr.  1815).  May,  Joseph  F.  Freeman,  and  Murray 
Garsson  then  conferred  with  Colonel  Hauck,  it  being  Murray 
Garsson’s  desire  that  the  matter  be  stayed  “in  order  for  us  to 
make  an  investigation”  (Tr.  1702).  Colonel  Hauck  advised 
that  the  Articles  of  War  vested  sole  jurisdiction  over  courts 
martial  during  time  of  war  in  the  Commanding  General  of 
the  particular  theatre  of  combat  who,  in  the  case  of  Captain 
Garsson,  was  General  Eisenhower  (Tr.  1702).  May  then 
stated  he  would  write  a  letter  to  that  Commander  (Tr.  1703) 
and  on  April  12,  1945,  May  wrote  General  Eisenhower  relating 
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that  the  father  of  Captain  Garsson  “is  one  of  my  warm  personal 
friends”  which  “is  my  only  interest  in  the  matter”  (Tr.  2058), 
and  requested  that  “someone  representing  you  to  look  into  the 
charges  whatever  they  are  and  see  that  a  proper  and  fair  con¬ 
sideration  is  given  to  the  soldier”  (GE  145,  Tr.  1703,  2058, 
2059) .  Joseph  F.  Freeman  carried  the  letter  to  Colonel  Brooks 
(Tr.  1815)  and  requested  that  it  be  given  to  General  Waitt, 
who  was  traveling  to  Europe  on  other  War  Department  busi¬ 
ness,  for  delivery  to  General  Eisenhower  (Tr.  1815,  1816). 
General  Waitt  delivered  the  letter  (Tr.  1816)  and  on  April  22, 
1945,  General  Eisenhower  replied  to  May  that  he  was  forward¬ 
ing  the  letter  to  proper  authorities  “who  will  make  an  investi¬ 
gation  concerning  the  charges  brought”  against  Captain 
Garsson  (GE  146,  Tr.  2059).  On  May  2,  1945,  May  again 
wrote  General  Eisenhower  referring  to  Captain  Garsson  as  “a 
warm  personal  friend  of  mine  and  a  young  man  in  whom  I 
have  been  personally  interested  for  a  number  of  years,  for 
whose  integrity  and  honesty  I  do  not  hesitate  to  vouch”  (GE 
147,  Tr.  2060).  He  also  praised  Captain  Garsson’s  courage, 
patriotism,  and  ability. 

5.  Harvey  L.  Schwamm — Commission 

Schwamm.  a  New  York  banker,  after  having  been  promised 
a  commission  in  the  Army  and  arranging  his  personal  affairs  to 
enter  into  the  service,  was  notified  that  the  orders  commission¬ 
ing  him  were  cancelled  (Tr.  2001).  John  Kadel,  a  New  York 
attorney  and  acquaintance  of  Schwamm,  learned  of  the  matter 
and  invited  Schwamm  to  his  office  to  meet  Murray  Garsson 
and  Joseph  Freeman  (Tr.  1919).  After  Schwamm  had  related 
the  details  to  them  (Tr.  1920),  Murray  Garsson  offered  to 
introduce  Schwamm  to  May  (Tr.  1920).  That  night  Murray 
Garsson  and  Schwamm  proceeded  to  Washington  (Tr.  1919) 
and  the  next  morning  (April  29,  1942  (Tr.  1921))  in  Murray 
Garsson’s  apartment  in  the  Roosevelt  Hotel  in  Washington 
(Tr.  1920),  Murray  Garsson  introduced  Schwamm  to  May  (Tr. 
1920).  After  hearing  Schwamm’s  story  “for  about  two  min¬ 
utes,”  (Tr.  1919),  May  telephoned  then  Under  Secretary  of 
War  Patterson  (Tr.  2022)  and  secured  an  appointment  for 
Schwamm  with  him  at  9  o’clock  that  morning  (Tr.  1920, 1921). 
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Judge  Patterson  referred  Schwamm  to  his  assistant,  Howard 
C.  Peterson  (Tr.  1999,  2022),  who  at  9:10  a.  m.  that  same 
morning  (Tr.  1999)  received  a  call  from  May  recommending 
that  Schwamm  be  commissioned  and  that  the  Army  find  a 
position  for  him  for  which  he  was  qualified  and  in  which  he 
could  be  commissioned  (Tr.  1999,  2000).  That  afternoon 
Schwamm  reported  to  May  the  results  of  his  conversations 
with  Judge  Patterson,  Mr.  Peterson  and  the  other  officials  he 
had  seen.  Murray  Garsson  was  present  during  this  interview 
with  May  (Tr.  1922).  Thereafter  May  telephoned  Peterson 
on  May  4, 1942  (Tr.  2000)  and  again  on  May  8, 1942  (Tr.  2000), 
urging  in  each  instance  that  Schwamm  be  commissioned  (Tr. 
2000,  2001). 

F.  Freeze  order 

1.  In  September  1945,  May  telephoned  then  Under  Secretary 
of  War  Patterson  asking  him  to  come  to  his,  May’s,  office  as 
he  was  busy  and  could  not  get  away  (Tr.  2020).  On  crosp- 
examination,  Judge  Patterson  stated  it  was  not  his  recollection 
that  May  told  him  in  this  telephone  call  that  he  was  inquiring 
about  the  freeze  of  Erie  funds  or  that  the  officers  of  Erie  were 
then  in  his  office  (Tr.  2033,  2034).  Secretary  Patterson  went 
to  May’s  office  and  met  Henry  Garsson  and  another  officer  of 
Erie,  who  complained  that  the  Freeze  by  the  War  Department 
of  funds  owed  them  was  unjust  and  interfered  with  their  re¬ 
conversion  to  civilian  production  (Tr.  2020,  2021).  Judge 
Patterson  advised  them  to  take  the  matter  up  with  Colonel 
Hirsch  of  the  Renegotiation  Division  (Tr.  2021,  2034).  There¬ 
after,  May  and  Henry  Garsson  visited  Senator  Mead  to  discuss 
the  matter.  For  the  details  of  that  visit,  see  page  43  of  this 
brief. 

2.  May  also  telephoned  General  Porter,  Chief  of  the  Chemi¬ 
cal  Warfare  Service,  inquiring  whether  certain  funds  of  Erie 
were  frozen  and,  upon  being  advised  that  they  were,  asked 
that  General  Porter  ascertain  the  person  in  the  Under  Secre¬ 
tary’s  Office  handling  the  matter  and  that  he  direct  that  person 
to  call  him,  May  (Tr.  1647). 

3.  During  the  latter  part  of  1945,  May  telephoned  General 
Kenneth  C.  Royall,  then  Special  Assistant  to  Secretary  of  War 
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Stimson  (Tr.  1985),  stating  that  he  understood  the  matter  of 
the  Erie  freeze  order  had  been  referred  to  General  Royall  and 
expressed  the  opinion  that  the  War  Department  had  no  legal 
authority  to  hold  up  the  money  (Tr.  1987).  Several  days 
later  May  again  called  General  Royall,  charging  that  the  delay 
in  determining  the  amount  due  to  Erie  was  caused  by  the  War 
Department  and  that  it  was  unjust  to  the  company  to  hold 
up  their  funds  and  delay  the  renegotiation  proceedings  (Tr. 
1988).  General  Royall  denied  that,  stating  that  the  fault  lay 
with  Erie,  which  had  not  furnished  the  renegotiation  data  re¬ 
quired  by  the  War  Department  (Tr.  1988,  1989).  Several 
days  later  May  telephoned  General  Royall  stating  that  he 
understood  General  Royall  had  recommended  that  $800,000 
should  be  withheld  to  protect  the  interest  of  the  Government. 
May  then  stated  that  he  understood  that  amount  was  more 
than  ample  to  protect  the  Government  (Tr.  1990). 

G.  Termination  claim 

General  Alden  H.  Waitt  was  appointed  Chief  of  the  Chemical 
Warfare  Service  in  November  1945  (Tr.  2189).  On  or  about 
February  1946,  May  telephoned  General  Waitt,  stating  that 
Erie,  in  connection  with  termination  of  its  contracts,  was  being 
questioned  about  matters  not  asked  of  other  contractors;  that 
they  were  being  unfairly  treated,  and  that  General  Waitt  should 
look  into  the  matter  (Tr.  2192).  General  Waitt  went  to  Chi¬ 
cago  to  examine  into  the  situation  (Tr.  2193)  and,  with  officers 
of  his  staff,  conferred  with  Henry  Garsson  and  other  officers  of 
Erie  at  the  Erie  office  (Tr.  2195).  Toward  the  end  of  the  con¬ 
ference,  General  Waitt  was  told  that  May  was  calling  on  the 
telephone  from  Washington  and  wanted  to  speak  to  him*(Tr. 
2197).  May  told  General  Waitt  that  he  was  not  satisfied  that 
these  companies  were  being  treated  fairly,  charging  that  they 
were  being  abused  and  treated  differently  than  other  companies 
by  the  Chemical  Warfare  Service  (Tr.  2197,  2198).  He  di¬ 
rected  General  Waitt  to  report  to  him  on  returning  to  Wash¬ 
ington  (Tr.  2198).  When  General  Waitt  returned  to  Wash¬ 
ington  and  telephoned  May  to  arrange  an  appointment,  May 
did  not  desire  to  see  him  (Tr.  2204). 
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H.  Miscellaneous 

May  intervened  with  the  War  Department  in  other  matters 
concerning  these  companies.  On  April  30,  1942,  May  tele¬ 
phoned  General  CampbeH  asking  that  he  “straighten  out”  the 
matter  of  machinery  which  the  Chicago  Ordnance  District  had 
taken  from  Batavia  and  assigned  to  other  manufacturers  (GE 
132,  Tr.  1447,  1448).  In  this  same  conversation  he  inquired 
about  advances  of  money  requested  by  Batavia  (Tr.  1450)  and 
asked  that  General  Campbell  “jump  on”  General  Hammond  to 
insure  compliance  with  the  various  demands  of  the  Garsson 
companies  (Tr.  1449,  1450,  1452),  and  to  telephone  General 
Hammond  at  once  instructing  him  to  cooperate  with  Henry 
Garsson.  Further,  in  this  conversation,  General  Campbell 
made  the  statement  that  “he’s  one  of  the  best  manufacturers 
we  have  in  the  whole  business  *  *  *”  (Tr.  1450).  Gen¬ 
eral  Campbell  testified  that  the  statement  referred  to  General 
Hammond  and  not  Garsson  (Tr.  1506,  1541).  (See  page  15  of 
the  Garsson  brief  for  treatment  of  this  fact.) 

In  a  conversation  with  General  Porter  on  December  8,  1944, 
a  part  of  which  was  transcribed,  May  complained  of  the  action 
of  Colonel  Tatlow  in  cancelling  a  powder  drum  and  other  con¬ 
tracts  held  by  Batavia,  and  told  General  Porter  that  he  should 
“step  on  that  fellow”  and, “stop  his  running  wild”  (Tr.  1655, 
1656).  May  then  suggested  that  General  Porter  telephone 
Garsson  at  his  Washington  office  and  “see  if  you  can’t  work  it 
out”  (Tr.  1657,  1658). 

1.  E  award 

Judge  Patterson,  on  March  24,  1945,  received  a  telephone 
call  from  May  who  stated  that  he  thought  Batavia  “had  done 
good  work”  and  should  have  recognition  (Tr.  2019)  and  asked 
Judge  Patterson  to  have  them  considered  for  the  Army-Navy 
“E”  Award  (Tr.  2019).  But  Judge  Patterson  never  made  any 
recommendation  to  the  Board  of  Awards  (Tr.  2040),  as  stated 
in  the  Garsson  brief,  page  28,  which  had  the  matter  under  ad¬ 
visement  at  the  time  of  the  award  (Tr.  2030).  On  March  23, 
1945  (GE  139;  Tr.  1498)  May  telephoned  General  Campbell 
stating  that  the  award  of  the  “E”  to  Batavia  was  held  up  and 
that  he  believed  “they  ought  to  have”  it  (Tr.  1498) .  General 
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Campbell  promised  to  see  what  was  delaying  the  matter  and 
May  then  stated  that  Garsson  would  “like  to  have  it  and  I’d 
like  to  see  him  get  it”  (Tr.  1499). 

III.  Cumberland  Lumber  Co. 

A.  Negotiations  with  Fields ;  obtaining  option  and  deed 

In  April  1943,  May,  while  on  a  visit  to  his  home  in  Prestons- 
burg,  Kentucky,  met  Leroy  Fields,  Sr.,  a  lifelong  friend  and 
constituent  (Tr.  3S0,  385),  who,  although  a  member  of  the  bar, 
had  discontinued  practice  and  was  engaged  in  the  coal  and 
lumber  business  (Tr.  379).  During  the  conversation,  May 
stated  that  he  “was  interested  in  finding  a  good  timber  proposi¬ 
tion”  (Tr.  3S5).  Fields  had  long  sought  to  acquire  a  2, 200- 
acre  tract  in  Letcher  County,  Kentucky,  owned  by  the  Mineral 
Development  Company,  whose  principal  office  was  in  Phila¬ 
delphia,  and,  at  that  time,  had  interested  another  lumber  dealer 
in  financing  the  purchase  (Tr.  386;'  GE  47,  Tr.  447,  448). 
Fields  informed  May  of  that  tract,  and  that  evening  May  tele¬ 
phoned  Fields  requesting  that  he  come  to  Prestonsburg  the 
next  day,  which  was  a  Sunday  (Tr.  385).  Fields  and  his  son, 
Leroy  Fields,  Jr.,  met  May  in  Prestonburg  the  next  day,  and 
a  conference  was  held  in  the  office  of  Jack  Howard,  an  attorney 
(Tr.  386).  Fields  related  to  May  that  the  land  could  be  pur¬ 
chased  at  $10  an  acre  (Tr.  395),  which  he  considered  far  below 
its  value  since,  in  addition  to  the  timber,  there  were  large  de¬ 
posits  of  sand,  and  the  land,  when  cleared,  was  suitable  for 
grazing  and  farming  purposes  (Tr.  414). 

May  related  to  Fields  that  he  had  the  backing  of  “big  finan¬ 
cial  interests”  from  whom  he  could  obtain  the  necessary  funds 
(Tr.  386,  567).  In  the  course  of  “a  thorough  discussion”  (Tr. 
386),  they  considered  the  costs  of  acquiring  a  saw  mill  and  the 
“big  salaries”  each  would  draw,  although  no  specific  salary  was 
determined  ( Tr.  386, 4 1 1 , 4 1 2, 4 14 ) .  They  finally  agreed  orally 
that  May  would  obtain  the  necessary  capital  (Tr.  388)  and  that 
a  corporation  would  be  organized ;  that  the  stock,  which  would 
be  owned  equally  by  them,  would  be  pledged  as  collateral  for 
the  loans  which  were  to  be  repaid  from  the  sales  of  timber  (Tr. 
388,  394,  395) ;  that  Fields  would  manage  the  project  and  each 
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would  draw  a  salary  (Tr.  411,  412).  In  implementation  of 
their  agreement,  they  concluded  that  Fields  would  negotiate 
for  the  purchase  of  the  property,  obtaining  an  option  in  May’s 
name  since  he  was  near  Philadelphia  where  “he  could  take  it 
over  and  get  it  signed”  (Tr.  389,  545),  and  a  corporation  would 
be  formed,  each  to  own  50  percent  of  the  stock  which  would  be 
assigned  as  collateral  for  the  loans  (Tr.  3 88,  394,  395) ;  that 
the  loans  would  be  repaid  from  sales  of  lumber  (Tr.  388,  395) ; 
and  that  Fields  would  undertake  negotiations  for  the  purchase 
of  the  land  (Tr.  388).  The  option,  on  the  suggestion  of  May, 
was  to  be  taken  in  May’s  name. 

Leroy  Fields,  Jr.,  was  not  present  during  the  whole  confer¬ 
ence,  but  he  heard  May  state  his  ability  to  get  the  funds  neces¬ 
sary  to  begin  the  business.  He  also  heard  May  discuss  the 
formation  of  a  corporation,  each  to  own  a  half  interest,  and 
that  their  stock  would  be  placed  as  collateral  for  the  loans  (Tr. 
600). 

On  April  26,  1943,  May  wrote  Fields,  forwarding  an  option 
which  ran  to  him  (May)  with  the  request  that  Fields  deliver 
the  option  to  Mr.  McCormick,  local  representative  of  the  Min¬ 
eral  Development  Company,  for  execution  (GE  36,  Tr.  393). 
In  that  letter  May  stated  that  “when  we  have  bought  and  paid 
for  the  2,300-acre  tract,”  he  was  sure  Mineral  Development 
would  permit  “the  other  300-acre  tract  to  continue  on  the  basis 
of  a  90-day  option,  so  that  I  can  take  it  up  either  individually 
or  for  the  corporation  which  we  have  agreed  to  organize”  (Tr. 
393,  394). 

May  communicated  with  Harry  Kurtz,  Secretary  and  Treas¬ 
urer  of  Mineral  Development,  in  Philadelphia,  concerning  the 
option  and  later  visited  him  to  discuss  the  matter  (GE  37,  Tr. 
399,  1867,  1873,  1875).  On  May  7,  1943,  Mineral  Develop¬ 
ment  granted  an  option,  covering  the  land  in  question,  to  May 
(GE  82,  Tr.  1871,  1878).  The  purchase  price  of  the  land  was 
$10  an  acre,  the  acreage  to  be  determined  on  survey  (GE  82, 
Tr.  1871).  The  option  provided  for  the  payment  of  $1,000  to 
Mineral  Development  at  the  time  of  execution,  which  sum 
would  be  applied  to  cover  the  costs  of  surveying  in  event  the 
option  was  not  exercised  (GE  82,  Tr.  1871;  GE  40,  Tr.  412). 
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An  May  11,  1943,  May  transmitted  to  Kurtz  a  cashier’s  check, 
dated  May  8, 1943,  of  the  National  City  Bank,  payable  to  Min¬ 
eral  Development,  in  the  amount  of  SI, 000  (GE  162,  Tr.  1S55, 
1883;  GE  65).  Julius  B.  Raynes,  who  engaged  in  the  real  es¬ 
tate  business  in  New  York,  applied  for  and  purchased  this 
cashier’s  check  at  the  request  of  Murray  Garsson,  to  whom  he 
delivered  the  check  in  New  York  City  (Tr.  1909;  GE  161;  Tr. 
1855;  GE  162;  Tr.  1857;  GE  163;  Tr.  1857).  The  option  was 
assigned  by  May  to  Cumberland  Lumber  Company  on  Sep¬ 
tembers,  1943  (GE  S2,  Tr.  1875). 

Mineral  Development  prepared  a  deed  to  the  property,  in 
which  May  was  named  grantee,  and  forwarded  a  carbon  copy 
to  May  for  his  approval  on  July  7,  1943  (DE  67;  Tr.  2647, 
2648).  The  deed  was  prepared  and  the  carbon  copy  sent  to 
May  prior  to  a  telephone  conversation  in  which  May  informed 
Kurtz  that  he  was  assigning  the  option  to  Cumberland  Lumber 
Company  and  that  the  deed  should  designate  that  corpora¬ 
tion  as  grantee  (DE  67,  Tr.  2647).  The  deed  to  Cumberland 
Lumber  Co.  dated  July  30,  1943,  and  acknowledged  on  Sep¬ 
tember  16, 1943  (Tr.  1876,  1982, 19S3),  was  forwarded  by  May 
to  Fields,  who  had  it  recorded  (Tr.  523). 

The  purchase  price  of  the  land  was  $21, 044.40.  Hemy  M. 
Garsson  delivered  to  Mineral  Development  Company  a  cash¬ 
ier’s  check  of  the  American  National  Bank,  dated  August  8, 
1943,  in  the  amount  of  $10,044.40  as  the  initial  payment  (GE 
19,  Tr.  36S5) .  To  cover  the  balance  of  the  purchase  price,  four 
promissory  notes  of  Cumberland  Lumber  Company,  signed 
by  Henry  M.  Garsson  as  President,  each  dated  July  30,  1943, 
and  in  the  amount  of  $2,500,  due  six,  twelve,  eighteen  and 
twenty-four  months  after  the  date  of  execution  were  delivered 
to  Mineral  Development  (DE  16,  59,  60,  61;  Tr.  1965,  1966, 
1967). 

B.  Organization  of  Cumberland  Lumber  Co. 

The  Cumberland  Lumber  Co.  was  incorporated  on  June 
15,  1943,  under  the  laws  of  Delaware  (GE  85,  Tr.  2177 ;  GE 
170,  Tr.  2211)  and  qualified  to  do  business  in  Kentucky  as  a 
foreign  corporation  on  August  5,  1943  (GE  86,  Tr.  1096),  An¬ 
drew  J.  May  being  designated  as  the  resident  agent  (GE  170, 
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Tr.  2211).  The  corporation  was  organized  by  the  Corpora¬ 
tion  Trust  Co.  at  the  request  of  Albert  Levin,  a  Washington 
attorney,  deceased  at  the  time  of  trial  (Tr.  1091,  1092).  On 
June  15,  1943,  Murray  W.  Garsson,  Joseph  F.  Freeman,  and 
Albert  Levin  were  elected  directors  but  no  stock  was  issued 
(Tr.  1094).  At  the  request  of  Levin,  the  Corporation  Trust 
Co.  had  printed  and  delivered  to  him  (Levin)  a  book  of  stock 
certificates  (Tr.  1094).  When  the  Grand  Jury  was  consider¬ 
ing  this  case,  a  subpoena  duces  tecum  was  served  on  Henry  M. 
Garsson  for  the  production  of  the  stock  and  Minute  Books  of 
Cumberland  Lumber  Co.  but  he  failed  to  produce  them,  claim¬ 
ing  that  they  were  lost  (Tr.  3710).  However,  he  produced 
those  books  at  the  trial  and  when  testifying  in  his  behalf  (Tr. 
3709).  The  stock  book,  introduced  in  evidence,  contained 
all  the  stock  certificates  with  the  exception  of  one  which  had 
been  removed  from  the  end  of  the  book  (Tr.  3721).  The 
word  “Void”  was  written  in  ink  across  the  face  of  the  stub  in 
the  stock  certificate  book  from  which  the  certificate  had  been 
detached  (Tr.  3721).  Certificate  No.  1  for  2,000  shares  of 
Class  A  stock  was  drawn  to  Henry  M.  Garsson  and  Certificate 
No.  1  for  2,000  shares  of  Class  B  was  also  drawn  to  Henry  M. 
Garsson,  but  neither  certificate  was  signed  by  the  required 
corporate  officers  (Tr.  3718,  3717;  DE  262,  Tr.  3718,  3721). 
Henry  Garsson  testified  that  this  detached  and  missing  cer¬ 
tificate  had  been  attached,  to  the  Charter  as  a  ‘‘specimen  certi¬ 
ficate”  and  that  he  delivered  the  Charter  to  Francis  Flannigan, 
a  representative  of  the  Mead  Committee  (Tr.  3722).  Flanni¬ 
gan,  when  called  in  rebuttal  by  the  Government,  testified  that 
no  stock  certificate  was  attached  to  the  Charter  which  he  ob¬ 
tained  from  Henry  Garsson,  nor  had  he  ever  seen  the  “specimen 
certificate”  (Tr.  5868). 

The  Corporation  Trust  Co.  sought  to  collect  its  annual  fees 
from  Cumberland  Lumber  Co.,  and  on  January  26,  1945  (GE 
87,  Tr.  1098),  and  March  1, 1945  (GE  88,  Tr.  1099, 1100),  wrote 
May  for  payment,  stating  in  each  letter  that  they  had  been 
informed  by  Levin  that  he,  May,  was  the  “only  person  inter¬ 
ested  in  maintaining  the  life  of  this  Corporation.”  May  did 
not  reply  to  either  letter.  (Tr.  1098.)  However,  May  sent  his 
personal  check  in  payment  of  the  fee  on  July  2,  1945  (GE  90, 
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Tr.  1103).  The  Corporation  Trust  Co.  later  wrote  May  on 
September  21,  1945,  seeking  collection  of  its  annual  fee  for  the 
period  ending  June  15, 1945  (GE  91,  Tr.  1104),  but  got  no  reply 
(Tr.  1105,  1106).  On  April  1, 1946,  the  Corporation  Trust  Co. 
wrote  May  that  the  Charter  was  being  forfeited  by  the  State  of 
Delaware  for  nonpayment  of  franchise  tax  (GE  92,  Tr.  1106). 

C.  Operations  under  Fields 

Fields  undertook  management  of  the  project  on  a  part-time 
basis  (Tr.  4S6),  at  a  salary  of  $125  a  month  (Tr.  415)  and  was 
officially  relieved  on  March  13, 1944  (GE  59,  Tr.  485).  During 
that  period,  May  wrote  numerous  letters  to  Fields  concerning 
the  affairs  of  the  company  and  covering  such  subjects  as  (1)  the 
surveying  the  property  (GE  36,  Tr.  393;  GE  39,  Tr.  408,  409) ; 
(2)  the  making  of  a  cruise  to  determine  the  kind  and  amount 
of  lumber  on  the  tract  (GE  37,  Tr.  398,  399;  GE  38,  Tr.  402; 
GE  41,  Tr.  433, 434) ;  (3)  the  examination  of  the  title  and  rights 
of  way  (GE  37,  Tr.  398,  400),  the  purchase  of  a  mill  (GE  37 
Tr.  398,  400;  GE  41,  Tr.  433,  434;  GE  43,  Tr.  437,  438;  GE  46 
Tr.  445,  446;  GE  48,  Tr.  450,  451) ;  (4)  the  location  of  mill  site 
(GE  38,  Tr.  402,  403;  GE  51,  Tr.  458);  (5)  the  construction 
of  roads  to  the  mill  site  (GE  39,  Tr.  408,  409) ;  (6)  the  cutting 
of  mine  timber  (GE  43,  Tr.  438,  439 ;  GE  44,  Tr.  440,  441 ;  GE 
45,  Tr.  442,  444) ;  (7)  the  construction  of  a  log  chute  (GE  45, 
Tr.  442,  444,  445;  GE  46,  Tr.  445,  446) ;  (8)  the  kinds  of  tim¬ 
ber  which  should  be  cut  (GE  38,  Tr.  401,  403;  GE  45,  Tr.  442, 
444,  445;  GE  53,  Tr.  461) ;  (9)  the  place  where  cutting  opera¬ 
tions  should  begin  (GE  49,  Tr.  453,  455) ;  (10)  the  protection 
of  boilers  from  freezing  (GE  53,  Tr.  461;  GE  54,  Tr.  464); 
(11)  the  placing  of  a  shed  over  the  mill;  (12)  the  deduction 
of  social  security  taxes  (GE  52,  Tr.  459,  460;  GE  53,  Tr.  461, 
462);  (13)  that  the  mill  was  improperly  set  up  (GE  56,  Tr. 
479,  480). 

May  purchased  a  sawmill  from  Frick  Company  for  $7,000, 
$3,500  in  cash  and  the  balance  in  notes  which  he  executed  in 
the  style  “Cumberland  Lumber  Co.  by  A.  J.  May”  (Tr.  3196). 
The  mill,  however,  did  not  get  into  operation  while  Fields  was 
associated  with  the  venture  (Tr.  421). 
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Fields  and  May,  on  several  occasions,  discussed  the  kind  of 
lumber  which  should  be  cut.  In  addition  to  lumber  which 
could  be  sold  to  mine  operators  (Tr.  407),  May  wanted  Fields 
to  cut,  at  the  earliest  opportunity,  long  length  timber,  suitable 
for  shipbuilding,  and  veneer  logs,  usable  in  the  manufacture 
of  furniture,  assigning  as  his  reason  the  high  prices  obtainable 
for  those  types  of  timber  (Tr.  406,  432;  GE  45,  Tr.  442,  444; 
GE  53,  Tr.  461).  And  in  certain  letters  May  wrote  Fields 
urging  that  certain  timber  should  be  sold  while  the  price  was 
high  (GE  38,  Tr.  402, 403 ;  GE  39,  Tr.  408, 409) .  On  November 
36,  1943,  May  wrote  Fields,  forwarding  a  letter  which  he  had 
received  from  the  Wood-Metal  Industries  of  Kreamer,  Penn¬ 
sylvania,  offering  to  purchase  200,000  feet  of  lumber  at  certain 
quoted  prices  (Tr.  457),  with  the  comment  that  the  prices  of¬ 
fered  by  Wood-Metal  (Tr.  457)  did  not  seem  high  enough  (GE 
50,  Tr.  456).  But  in  no  instance  did  May  ever  instruct  Fields 
to  cut  box  lumber  for  Erie  or  Batavia  (Tr.  406,  407,  434),  and 
Fields,  on  instruction  from  May,  found  customers  for  the  dif¬ 
ferent  kinds  of  lumber  to  be  produced  (Tr.  434,  435).  On 
September  27,  1943,  May  wrote  Fields  to  ascertain  the  price 
at  which  hemlock  was  sold  in  the  community  (GE  46,  Tr. 
445,  446). 

May  was  willing  to  sell  the  land,  together  with  the  mill  and 
other  equipment  (Tr.  471),  and  discussed  that  subject  with 
Fields.  In  January,  1944,  May  received  letters  from  Ben 
Bryant  of  Detroit,  Michigan  (Tr.  467),  and  E.  Henning,  Inc., 
of  Chicago,  Illinois  (Tr.  468),  who  sought  to  purchase  timber 
from  May.  In  reply  to  Bryant,  May  wrote  that  he  would  be 
interested  in  selling  the  whole  tract  (GE  54,  Tr.  462,  466), 
and  in  the  letter  to  Henning,  May  wrote  that  he  would  discuss 
the  matter  with  them  if  they  were  “interested  in  acquiring  the 
whole  property  in  fee”  (Tr.  470).  In  each  letter  of  reply  May 
referred  to  the  request  as  concerning  “the  purchase  of  standing 
timber  owned  by  myself  and  others  in  Letcher  County,  Ken¬ 
tucky”  (Tr.  465, 470) .  On  January  13, 1944,  May  wrote  Fields, 
enclosing  copies  of  the  letters  which  he  had  received  from 
Bryant  and  Henning,  together  with  his  letters  of  reply,  and 
stated  that  if  anyone  approached  him  (Fields)  regarding  the 
purchase  of  the  timber  or  any  part,  Fields  should  inform  the 
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prospective  purchaser  that  May  does  “not  desire  to  sell  any 
particular  class  of  trees  without  selling  the  whole  property  in 
fee”  and  that  if  anyone  “wants  to  pay  a  fa-ncy  price  and  will 
buy  the  sawmill  and  everything,  I  might  be  interested”  (GE 
54,  Tr.  462,  463). 

Fields  never  received  the  stock  in  the  corporation  which  he 
and  May  had  agreed  at  the  meeting  in  Prestonsburg  he  w’as  to 
obtain.  On  one  occasion  he  spoke  to  May  in  Kentucky,  who 
told  him  that  the  stock  was  in  Washington  (Tr.  422).  When 
May  returned  to  Washington  and  the  stock  was  not  received, 
Fields  wrote  May  but  got  no  reply  (Tr.  422).  On  October  18, 
1943,  Fields  again  wrote  May,  recounting  at  length  the  whole 
story  of  their  negotiations,  and  demanded  his  stock  (GE  47, 
Tr.  447).  May  replied  to  that  letter  on  October  25,  1943, 
stating  he  was  surprised  to  receive  Fields’  letter  “because  as  you 
know  there  will  be  no  interest  for  anybody  unless  the  job  itself 
is  put  on  an  operating  basis  that  will  yield  some  profit.  I  am 
in  position  to  lose  more  money  than  anybody,  as  a  matter  of 
fact,  I  am  the  only  one  that  is  scheduled  to  lose  if  the  job  is  not 
a  success.  I  have  already  paid  S10,000  on  the  purchase  price 
and  expect  to  put  up  another  ten  for  operating  capital  including 
purchase  of  machinery”  (GE  48,  Tr.  450,  451). 

By  October  1943,  the  company  had  produced  no  lumber. 
In  various  letters  thereafter  written  to  Fields,  May  complained 
of  the  delay,  making  the  following  statements:  (1)  “*  *  * 

unless  we  can  get  production  of  logs  under  way  within  the  next 
30  days  I  am  going  to  have  to  shut  dowm  the  job,  because  I  can’t 
afford  to  exhaust  all  the  working  capital  I  have  without  getting 
any  results,  and  in  addition  to  that,  I  have  bought  a  new  mill 
*  *  *  that  will  have  to  be  paid  for”  (GE  49,  Tr.  453,  454) ; 
(2)  “I  have  made  arrangements  with  the  bank  here  to  let  me 
have  some  more  money  #  *  *”  (GE  52,  Tr.  459,  460) ;  (3) 
“I  hope  you  get  the  logs  to  rolling  out  of  the  mountains  and  the 
mill  to  producing  lumber  for  the  market  at  an  early  date.  I 
wrould  like  to  get  enough  sales  to  take  care  of  the  pay  roll  here¬ 
after  without  having  to  borrow  additional  capital  although  I 
am  putting  up  another  82,500.00  at  this  time”  (GE  54,  Tr.  462, 
464) ;  (4)  “What  I  want  you  to  do  is  to  push  the  logging  along 
as  rapidly  as  you  can  because  it  will  be  a  great  hardship  on  me 
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to  put  up  any  more  money  *  *  *”  (GE  55,  Tr.  476) ;  (5) 
“I  came  to  the  office  today  to  go  through  my  check  book  and 
you  can  imagine  how  blue  I  feel  today  on  finding  that  I  have 
sent  you  for  bank  account  $3,300.00,  and  in  addition  $750  salary 
payments  *  *  *.  Unless  we  can  get  lumber  going  to  mar¬ 

ket  to  meet  the  pay  rolls,  I  just  don’t  know  what  I  am  going  to 
do.  I  have  also  paid  upwards  of  $3,400  on  the  mill  and  the 
company  note  will  be  coming  due  on  both  the  mill  and  the 
land  *  *  *”  (GE  57,  Tr.  482) ;  (6)  “*  *  *  You  can  well 
understand  that  it  is  extremely  difficult  for  me  to  provide  the 
money  to  keep  this  thing  going  with  nothing  at  all  coming 
back  *  *  *  I  can’t  afford  to  be  broke  up  at  this  stage  in  my 

life  and  unless  this  job  can  do  something  better  than  it  is  doing, 
I  am  not  going  to  allow  it  to  get  me  in  debt  so  badly  I  can’t 
get  out”  (GE  58,  Tr.  483,  484). 

On  March  13,  1944,  May  wrote  Fields  relieving  him  of  “any 
further  responsibility  of  the  job”  (GE  59,  Tr.  485,  488). 
Fields  replied  to  this  letter  demanding  his  stock  (GE  60  Tr. 
490)  and  then  delivered  the  business  records  to  Mr.  May’s  son, 
Andrew  J.  May,  Jr.  (Tr.  492). 

D.  Operation  under  Andrew  J.  May’s  son,  Andrew,  J,  Jr.,  and  Andrew  May’s 
nephew,  Andrew  J.  (“Little  Jack”)  May 

Andrew,  Jr.,  managed  the  project  until  June  1944,  when  he 
died  (Tr.  620,  637,  638).  During  his  managership  the  mill 
was  in  operation.  The  lumber  manufactured  was  sold  to 
George  P.  Franklin  &  Co.,  who  on  May  20,  1944,  entered  into 
a  written  contract  with  Cumberland  Lumber  Co:  to  purchase 
lumber  (GE  92,  Tr.  617,  633).  The  negotiations  for  that  con¬ 
tract  began  with  Fields  but  were  concluded  with  May,  Jr.  (Tr. 
651).  George  P.  Franklin  testified  that  about  the  time  of  the 
death  of  May,  Jr.,  he  received  a  call  from  the  defendant  May, 
advising  that  the  company  had  two  cars  of  lumber  loaded,  and 
requested  shipping  instructions  (Tr.  638).  In  this  conversa¬ 
tion  May  referred  to  his  son’s  accident  (Tr.  638). 

Andrew  Jackson  May,  nephew  of  the  defendant  May  and 
known  as  “Little  Jack,”  was,  upon  the  death  of  Andrew,  Jr., 
appointed  manager  by  May  (Tr.  606)  at  a  salary  of  $200  per 
month  (Tr.  606),  serving  in  that  capacity  until  December  1944 
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(Tr.  607).  May  directed  him  to  sell  lumber  to  George  P. 
Franklin  &  Co.  (Tr.  618),  but  at  no  time  did  “Little  Jack” 
receive  instructions  from  May  to  sell  or  store  lumber  for 
Batavia  or  Erie  (Tr.  615,  618).  However,  a  dispute  arose  with 
George  P.  Franklin  &  Co.  and  on  January  6,  1945,  May  wrote 
Franklin  that  no  additional  lumber  would  be  delivered  because 
of  expiration  of  the  contract  and  the  unsatisfactory  nature  of 
his  dealings  with  Cumberland  and  that  the  lumber  was  “for 
sale  and  will  be  sold  to  the  first  purchaser  who  is  willing  to  pay 
the  proper  price  and  make  fair  inspection”  (GE  97,  Tr.  639, 
640,  641).  The  dispute  was  adjusted  and  May  wrote  “Little 
Jack”  on  January  23,  1945,  instructing  him  to  ship  lumber  to 
Franklin  &  Co.  (GE  100,  Tr.  646).  On  April  10, 1945,  Franklin 
wrote  May  relative  to  the  further  delivery  of  lumber,  and  on 
April  24,  1945,  May  replied  that  “I  have  sold  the  property 
which  I  owned  on  Cumberland  River  in  Letcher  County,  Ken¬ 
tucky,  and  the  new  owner  will  take  possession  shortly”  (GE 
101,  Tr.  649) .  On  cross-examination.  May  admitted  this  state¬ 
ment  as  to  the  sale  of  the  property  w*as  false  since  he  had  not 
disposed  of  the  property  (Tr.  3007,  3008). 

E.  Operation  under  A.  C.  Brown 

A.  C.  Brown,  a  friend  and  former  associate  of  May  in  a 
lumber  venture  (Tr.  655),  wrote  May  on  January  2,  1945,  that 
he  understood  the  operations  in  the  tract  had  been  closed  and 
inquired  if  May  wanted  to  make  him  a  proposition  based  either 
on  the  purchase  of  the  timber  on  the  stump,  manufacturing  it 
on  a  commission  basis,  or  working  on  a  salary  (DE  19,  Tr.  2515, 
2516).  On  February  21,  1945,  May  wrote  Brown  that  the 
price  offered  was  not  high  enough  and  outlined  a  proposal 
under  which  Brown  would  purchase  the  sawmill  and  then  con¬ 
tract  to  cut  the  timber  at  a  price  per  thousand,  upon  which 
they  would  agree,  the  payments  to  be  made  monthly  until  the 
sale  price  was  liquidated,  at  which  time  Brown  would  own  the 
property  (GE  61,  Tr.  661,  662).  In  this  same  letter,  which 
was  typewritten,  May  stated  that  William  Ritter  Co.  had  made 
him  an  offer  to  buy  the  property  and  in  a  handwritten  post¬ 
script  added  the  following:  “Ritter  wants  to  pay  cash  which 
would  mean  I  would  have  to  give  it  all  up  in  Taxes  and  there¬ 
fore  I  prefer  to  put  it  on  a  monthly  basis”  (Tr.  663,  664). 


29 


Additional  correspondence  ensued  and  on  March  3,  1945, 
May  wrote  that  they  should  have  a  written  contract  even 
though  “I  am  easy  to  get  along  with”  (GE  62,  Tr.  665,  666). 
On  April  1,  1945,  May  and  Brown  conferred  at  Prestonsburg 
(Tr.  657,  658),  and  it  was  agreed  that  Brown  would  purchase 
the  property  for  $32,500,  paying  $5,000  down  on  July  1,  1945, 
and  the  balance  at  the  rate  of  $7  per  thousand  feet  of  timber 
manufactured  (Tr.  658).  The  price  of  $32,500  was  suggested 
by  May  (Tr.  664),  who  was  to  prepare  the  agreement  on  his 
return  to  Washington  and  forward  it  to  Brown  (Tr.  657). 
Brown  then  entered  on  the  tract  (Tr.  659),  hired  twelve  to  fif¬ 
teen  workmen  (Tr.  670),  purchased  horses  and  equipment  (Tr. 
671),  and  furnished  the  capital  necessary  for  operations  (Tr. 
670),  none  being  furnished  by  May  (Tr.  670).  When  Brown 
did  not  receive  the  agreement,  he  called  May  but  got  no 
satisfaction  (Tr.  659). 

On  May  25,  1945,  May  wTote  Brown  that  he  had  conferred 
w’ith  “his  associates”  in  the  Cumberland  Lumber  Company 
and  they  had  decided  not  to  sell  since  they  were  users  of  large 
quantities  of  lumber  (GE  64,  Tr.  671,  672).  Previous  to  this 
letter,  May  had  never  informed  Brown  that  other  persons  had 
an  interest  in  the  land  (Tr.  667,  668),  and  dealt  with  Brown  as 
if  he  wTere  the  sole  owner  (Tr.  669).  Brown,  by  then,  had  in¬ 
vested  between  four  and  five  thousand  dollars  of  his  own  funds 
in  the  business  and,  upon  receipt  of  the  letter,  telephoned  May 
in  Washington  asking  that  he  return  to  Prestonsburg  at  once, 
settle  with  him,  and  take  back  the  property  (Tr.  674).  May, 
however,  told  Brown  to  remain  on  the  property,  as  he  thought 
they  could  arrive  at  a  satisfactory  agreement  (Tr.  674).  Two 
weeks  later  Brown  and  May  conferred  in  Prestonsburg  (Tr. 
674)  and  May  stated  that  his  associates  did  not  deem  $32,500 
an  adequate  price  and  asked  if  Brown  would  pay  $35,000,  to 
which  Brown  agreed  (Tr.  674).  May  further  stated  that  if  the 
property  were  acquired  for  $35,000,  he  and  Brown  might  work 
out  a  partnership  arrangement  (Tr.  675). 

May  returned  to  Washington  after  telling  Brown  that  he 
thought  he  could  get  an  agreement  (Tr.  675).  After  the  mat¬ 
ter  had  “drifted  on  for  some  time”  and  Brown  did  not  receive 
the  agreement,  he  called  May  in  Washington,  who  stated  that 
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he  had  the  agreement  but  it  was  locked  in  his  office  safe  to 
which  he  had  lost  the  combination  (Tr.  676). 

Brown  remained  on  the  land,  cutting  and  selling  the  lumber 
(Tr.  678).  He  did  not  store  any  of  the  lumber  for  Erie  or 
Batavia  (Tr.  679),  nor  did  May  mention  these  companies  or 
any  purchase  orders  from  them  (Tr.  673) .  On  October  1, 1945, 
May  wrote  that  he  “had  made  definite  arrangements  along  the 
lines  I  talked  to  you  yesterday  over  the  phone  *  *  *  and 

I  will  have  letters  on  the  subject  in  a  day  or  tw’o”  (GE  65,  Tr. 
681).  This  statement  Browm  construed  as  referring  to  the 
agreement  with  his  associates  to  sell  the  property  (Tr.  682, 
684).  In  the  letter,  May  urged  Brown  to  push  the  shipment 
of  “high  grade  lumber  while  the  prices  are  up”  (Tr.  682).  On 
October  28,  1945,  May  wrote  Brown  suggesting  that  he  “keep 
the  business  strictly  to  yourself  and  keep  building  up  your 
special  account  as  fast  as  possible  so  that  when  we  get  ready  we 
can  make  a  substantial  payment.  It  is  fine  that  no  interest  is 
accruing”  (GE  66,  Tr.  686).  With  reference  to  the  special  ac¬ 
count,  Brown  testified  that  he  paid  operating  expenses  from 
local  sales  of  inferior  lumber  and  that  the  proceeds  from  sales 
of  lumber  dried  for  Government  use  were  placed  in  a  special 
account  which  he  kept  in  his  wife’s  name  (Tr.  6SS).  Brown 
had  told  May  previously  of  this  special  account  and  that  it  was 
deposited  in  his  wife’s  name,  to  which  May  voiced  no  objection 
(Tr.  689,  690).  Concerning  the  statement  in  May’s  letter  that 
“no  interest  was  accruing,”  Brown  had  been  advised  by  May 
that  the  agreement  carried  no  interest  (Tr.  690). 

In  the  fall  of  1945,  Brown  w~as  approached  by  Claude  Pobst, 
a  lawyer,  and  B.  B.  Burns,  Jr.,  who  wanted  to  buy  the  land  and 
equipment  for  $50,000  (Tr.  691,  692).  Browm  informed  them 
that  he  did  not  have  good  title  to  the  property  and  “arrange¬ 
ments”  for  the  title  must  be  made  wdth  May  (Tr.  692).  May 
had  offered  the  property  previously  to  B.  B.  Burns,  Sr.,  to  whom 
he  wrote  on  April  12,  1945  (GE  67,  Tr.  1899)  as  follows: 

I  have  a  brand  new  mill  on  the  property  that  has  been 
in  use  slightly  for  a  few  months.  Due  to  the  lack  of 
manpower  I  have  been  unable  to  operate  except  on  a 
very  small  scale.  Out  of  the  operations  which  I  have 
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carried  on,  I  have  made  a  substantial  profit  on  the  small 
amount  of  lumber  shipped.  The  average  sales  price  for 
all  grades  so  far  has  been  $72  per  thousand.  This  mill 
cost  me  $7,500  and  is  equipped  with  cut-off,  gang  edger, 
and  other  equipment  which  enables  the  lumber  to  be 
properly  manufactured. 

If  you  are  interested  in  the  purchase  of  the  property 
in  fee,  I  will  be  glad  to  discuss  it  with  you  and  make 
you  a  price. 

Regarding  the  construction  of  roads,  we  have  not  built 
any  roads  into  the  forest  except  the  ordinary  old-time 
haul  road  used  by  hauling  with  teams.  But  the  Gov¬ 
ernment  has  had  a  State  engineer  on  the  property,  and 
he  has  recommended  the  appropriation  of  money  for 
access  roads  to  get  this  timber  to  the  market.  But  due 
to  my  position  in  Congress,  as  the  owner  of  the  property, 
I  did  not  feel  that  it  was  proper  or  ethical  for  me  to  be 
engaged  in  any  deals  with  the  Government  until  I  am 
out  of  office.  That  has  been  the  reason  for  no  roads  hav¬ 
ing  been  constructed,  plus  the  fact  that  I  did  not  have 
men  available  to  do  the  construction. 

My  only  reason  for  offering  the  property  for  sale  is 
the  fact  that  I  am  tied  here  for  the  next  two  years  at 
least  and  cannot  give  it  personal  supervision,  which,  of 
course,  is  always  essential  in  order  for  a  business  to  be  a 
success.  What  I  want  to  do  is  to  sell  the  mill  and  the 
property  outright  and  can  make  reasonable  terms  other 
than  cash  if  desired.  If,  when  you  receive  this  letter, 
you  will  call  me  at  my  office  in  Washington  if  you  care  to 
discuss  it.  I  can  give  you  an  idea  of  price  and  terms. 
But  this  should  be  given  prompt  consideration,  because 
I  am  trying  to  start  the  work  up  again  and  have  a  tenta¬ 
tive  deal  pending. 

/ 

Brown  communicated  the  offer  to  May  (GE  66,  Tr.  6S7,  692) 
and  in  the  latter  part  of  November  1945,  May,  Brown,  Pobst, 
and  Burns  met  in  Prestonsburg  (Tr.  693,  694).  Pobst  offered 
$50,000  for  the  property  which  May  was  willing  to  accept  (Tr. 
697).  During  the  conference,  May  and  Brown  retired  to  an 
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adjoining  room  to  discuss  their  settlement.  May  suggested 
that  Brown  would  get  a  return  of  the  money  he  had  invested 
in  the  property,  half  of  the  funds  in  the  special  account,  and  a 
salary  of  $200  a  month  for  the  period  that  he  was  on  the  prop¬ 
erty.  Brown  wanted,  in  addition,  half  of  the  difference  be¬ 
tween  $35,000,  the  price  he  had  agreed  to  pay  for  the  property, 
and  $50,000  which  Pobst  was  to  pay  for  the  property  (Tr.  694. 
695).  May  refused  to  meet  that  demand  and  Brown  then  left 
the  conference,  resuming  operations  on  the  land  (Tr.  695). 
When  Pobst  and  Burns  later  came  to  inspect  the  property, 
Browm  told  them  that  he  claimed  an  interest  in  the  property 
with  the  result  that  the  sale  was  not  consummated.  (Tr.  717.) 

On  March  29,  1946,  Cumberland  Lumber  Co.  filed  an  action 
against  Brown  for  ejectment  and  accounting  in  the  United 
States  District  Court  for  the  Eastern  District  of  Kentucky 
(DE  21,  Tr.  2624).  Brown  and  May  appeared  at  the  hearing 
(Tr.  700)  and  May  suggested  to  Brown’s  attorney  that  the 
suit  be  settled  offering  to  deed  the  property  in  fee  to  Brown, 
together  with  all  lumber  and  equipment,  if  Brown  would  pay 
$40,000  in  cash  (Tr.  700,  784).  Browm  accepted  the  offer  and 
delivered  a  $40,000  draft  to  May  (Tr.  792) .  The  suit  was  then 
dismissed  (DE  21,  Tr.  2624,  737,  738).“ 

F.  Opening  of  bank  account  for  Cumberland  Lumber  Co. 

1.  On  July  26,  1943,  May  opened  an  account  in  the  name  of 
Cumberland  Lumber  Co.  in  the  First  National  Bank  of  Pres- 
tonsburg,  Ky.,  depositing  a  $10,000  cashier’s  check  of  the  Amer¬ 
ican  National  Bank,  dated  July  19,  1943,  which  was  made 
payable  to  Murray  W.  Garsson  (GE  17,  21,  Tr.  202).  The 
check,  which  had  been  delivered  to  May  by  Murray  Garsson 
(Tr.  2668),  bore  the  endorsements  of  “Murray  W.  Garsson” 
and  “Cumberland  Lumber  Co.,”  the  last  endorsement  being 
in  May’s  handwriting  (Tr.  183,  203).  May,  alone,  was  au¬ 
thorized  to  draw  on  the  account  (Tr.  202) .  The  deposit  ticket, 
covering  the  deposit,  was  written  by  Glenn  Spradlin,  an  officer 
of  the  bank  (GE  27).  When  opening  the  account  Spradlin 


*  See  page  43  of  this  brief  for  facts  as  to  knowledge  of  May  and  Henry 
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asked  the  names  of  the  Directors  of  the  Cumberland  Lumber 
Co.  and  was  informed  by  May  that  there  were  none  as  the  com¬ 
pany  was  “merely  incorporated”  (Tr.  201).  May  also  ad¬ 
vised  Spradlin  that  no  stock  was  issued,  and  from  the  conversa¬ 
tion  Spradlin  gained  the  impression  that  the  Cumberland) 
Lumber  Co.  was  owned  by  May  and  his  family  (Tr.  201,  239).® 

IV.  Loans  by  Erie  to  Murray  and  Henry  Garsson 

In  June,  1943,  Erie  loaned  $10,000  to  Henry  and  Murray 
Garsson,  issuing  a  check  dated  June  6,  1943,  in  the  amount 
of  $5,000  to  Henry  Garsson  (GE  1,  Tr.  812),  and  another  check 
to  Murray  Garsson  on  June  7,  1943,  in  the  same  amount  (GE 
2,  Tr.  812) .  Although  Henry  Garsson  testified  these  loans  were 
obtained  to  enable  him  to  “go  into  the  lumber  business”  (Tr. 
3668,  3669),  the  proceeds  of  those  checks  were  not  used  in 
connection  with  Cumberland  Lumber  Co.,  the  check  to  Murray 
going  into  his  stock  brokerage  account  (Tr.  3670,  3671).  In 
July,  1943,  Erie  loaned  $20,000  to  Henry  and  Murray  Garsson, 
issuing  a  check  in  the  amount  of  $10,000  to  Murray  Garsson 
on  July  8,  1943,  and  a  check,  in  the  same  amount,  to  Henry 
Garsson  on  July  31,  1943  (GE  3,  4;  Tr.  820).  Murray  and 
Henry  Garsson  each  executed  a  promissory  note,  each  in  the 
amount  of  $10,000,  payable  to  Erie  as  collateral  for  these  loans. 

Henry  Garsson  endorsed  Murray  Garsson’s  name  on  the 
check  of  July  8,  1943,  which  was  payable  to  Murray  Garsson, 
and  on  July  19,  1943,  with  the  proceeds  of  that  check  pur¬ 
chased  a  $10,000  cashier’s  check  from  the  American  National 
Bank  and  Trust  Co.  (GE  17, 18;  Tr.  185,  192).  This  cashier’s 
check,  payable  to  Murray  W.  Garsson,  was  used  by  May  to 
open  the  account  of  the  Cumberland  Lumber  Co.  in  the  First 
National  Bank  of  Prestonsburg  (GE  27,  Tr.  203).  The  Erie 
check,  dated  July  31,  1943,  was  endorsed  by  Henry  Garsson 
and  the  proceeds  used  to  purchase  a  cashier’s  check,  dated 
August  6,  1943,  and  payable  to  Henry  Garsson  in  the  amount 
of  $10,044.40  (GE  19,  19a).  This  check  was  utilized  for  the 
initial  payment  to  Mineral  Development  for  purchase  of  the 
land  (Tr.  3685). 

*For  farther  discussion  of  May’s  receipt  and  handling  of  money  from 
Garssons  see  pages  37-42  of  this  brief. 
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These  four  items,  totaling  $30,000,  were  carried  by  Erie  Basin 
on  its  books  under  a  loan  account  until  November  30,  1943, 
when  they  were  charged  as  “an  advance  on  materials  due  from 
Cumberland  Lumber  Co.”  (Tr.  820,  821).  At  the  end  of 
the  company’s  1944  fiscal  year,  the  items  were  transferred  to 
an  inventory  account  (Tr.  822). 

In  addition  to  the  loans  above  discussed,  Erie  loaned  $5,000 
to  Murray  Garsson,  issuing  its  check  in  that  amount  on  August 
18,  1944  (GE  5;  Tr.  881,  882).  This  check  was  cashed  by 
May  on  August  22,  1944  (GE  33)  and  $4,000  of  the  proceeds 
deposited  in  his  personal  account  in  the  National  Bank  of 
Washington,  Washington,  D.  C.  This  check  is  the  basis  of 
Counts  II  and  III. 

V.  Transactions  of  Cumberland  with  Erie  and  Batavia 

A.  Purchase  orders 

1.  Erie,  on  October  29,  1943,  issued  its  purchase  order  No. 
7117  to  Cumberland  Lumber  Co.,  covering  designated  quanti¬ 
ties  of  box  lumber  “to  be  resawed”  and  “to  be  kiln  dry  as  per 
Government  specification,” — “OPA  ceiling  at  the  date  of  ship¬ 
ment”  (GE  103,  Tr.  824).  The  following  statement  was  also 
inserted  on  the  purchase  order:  “The  $30,000  paid  you  shall 
be  considered  an  advance  payment  against  this  order  and 
lumber  shall  be  stored  for  our  account  until  dry  and  pending 
shipping  instructions”  (GE  103,  Tr.  824).  Harry  Glick,  an 
official  of  Erie  testified  that  he  had  no  discussion  with  Henry 
Garsson  concerning  the  issuance  of  the  purchase  order  (Tr. 
829)  and  is  “certain”  that  it  was  delivered  to  Henry  Garsson 
instead  of  being  mailed  to  Cumberland  Lumber  Co.  (Tr.  830) . 

Neither  Fields  nor  “Little  Jack”  ever  saw  this  purchase  order 
(Tr.  437,  610).  At  the  time  of  the  issuance  of  the  purchase 
order  the  mill  had  not  yet  been  erected  (Tr.  458).  May  testi¬ 
fied  that  he  never  saw  the  purchase  order  until  the  trial,  knew 
nothing  about  it,  and  had  nothing  to  do  with  it  (Tr.  2845, 3116) . 

The  Government  introduced  into  evidence  a  purchase  order 
from  Erie  to  Fostoria  Screw  Co.  bearing  the  same  number  and 
date  as  that  issued  to  Cumberland  Lumber  Co.  (GE  104,  Tr. 
887),  which  order  to  Fostoria  the  evidence  showed  was  genuine 
and  legitimate  (Tr.  925-930). 


35 


2.  Batavia  on  February  5,  1944,  issued  its  purchase  order 
Z- 417  to  Cumberland  Lumber  Co.  (GE  109,  Tr.  849),  Harold 
A.  Weeman,  Director  of  Purchases,  being  directed  by  Henry 
Garsson  to  issue  that  order  (Tr.  1035).  On  February  16, 1944, 
Weeman  wrote  the  Chicago  office  of  the  Chemical  Warfare 
Service,  forwarding  copies  of  orders  placed  by  Batavia  for  shell 
boxes,  and  with  reference  to  the  Cumberland  order  stated  “it 
is  quite  doubtful  if  we  will  be  able  to  do  business  with  them” 
(GE  111,  Tr.  1042,  1043).  Weeman  had  no  recollection  of 
the  reason  for  making  the  statement  (Tr.  1004). 

3.  Batavia  issued  a  purchase  order,  No.  5944,  to  Cumberland 
on  March  29, 1944  (GE  110,  Tr.  849). 

No  lumber  was  ever  delivered  to  Erie  or  Batavia  under  the 
purchase  orders  (Tr.  825,  831,  1051,  1073).  Albert  Fowler, 
an  expediter  at  Batavia,  wrote  Cumberland  requesting  delivery 
of  lumber,  but  the  letter  was  returned  unclaimed  (Tr.  1070, 
1073).  He  then  sent  a  wire  to  Cumberland  but  received  no 
reply  (Tr.  1070).  Fowler  later  spoke  to  Glazier,  an  official  of 
Batavia,  about  the  matter  (Tr.  1072),  and  Glazier  consulted 
Henry  Garsson  who  informed  Glazier  that  he  would  expedite 
the  matter  himself  (Tr.  1162). 

B.  Invoices 

1.  By  November,  1944,  Erie  had  received  no  lumber  from 
Cumberland  (Tr.  83 1 ) .  The  $30,000  advanced  to  the  Garssons 
by  Erie  had,  at  the  end  of  the  fiscal  year  1943,  been  placed  on 
the  Erie  books  as  advances  on  purchases  (Tr.  830).  Glick, 
prior  to  the  date  of  the  1944  closing  of  the  books,  spoke  to 
Henry  Garsson  several  times  inquiring  whether  the  item  should 
be  treated  in  the  books  as  in  the  previous  fiscal  year,  or  whether 
there  w’ould  be  an  invoice  and  delivery  of  the  material  (Tr. 
830).  In  November,  1944,  Henry  Garsson  delivered  three  in¬ 
voices  of  Cumberland  Lumber  Co.  to  Glick,  stating  that  the 
lumber  was  then  stored  for  Erie  at  Whitesburg,  Kentucky  (Tr. 
816,  830,  831,  834).  One  invoice  was  dated  October  11,  1944 
(GE  105),  the  second  dated  October  23,  1944  (GE  106),  and 
the  third  dated  November  2,  1944  (GE  107).  The  total  of 
the  invoices  was  $33,156.47,  and  Glick  discussed  the  matter 
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with  Gellman,  who  authorized  the  issuance  of  a  check  to  Cum¬ 
berland  Lumber  Co.  in  the  amount  of  S3, 156.47  (Tr.  816),  this 
being  the  difference  between  the  price  of  the  lumber  shown  on 
the  invoices  and  the  S30,000  advanced  to  the  Garssons  (Tr. 
815,  816).  This  check  was  delivered  to  Henry  Garsson  (Tr. 
816),  was  received  by  May  (Tr.  222,  Ex.  6, 23)  and  the  invoices 
were  then  marked  “paid”  (Tr.  815). 

Henry  Garsson  testified  that  Glick  had  requested  “pro  forma 
invoices”  as  this  would  be  required  by  the  auditors  who  were 
then  closing  the  books  (Tr.  3835,  3836)  but  Glick  and  Gellman 
both  denied  that  statement  when  called  in  rebuttal  (Tr.  5828, 
5829,  5830,  5833,  5834) .  In  addition,  Henry  Garsson  testified 
that  he  required  additional  funds  for  Cumberland  Lumber  Co. 
and  that  he  spoke  to  Glick  and  Gellman,  who  told  him  to  make 
up  the  invoices  to  include  that  additional  amount  (Tr.  3837). 
Both  Glick  and  Gellman  denied  having  that  conversation  with 
Garsson.  Garsson  further  testified  that  Gellman  told  him 
that  he,  Gellman,  preferred  more  than  one  invoice  (Tr.  3841). 
Gellman  denied  making  that  statement  (Tr.  5834). 

An  agent  of  the  Federal  Bureau  of  Investigation,  testifying 
as  an  expert  witness,  concluded  that  the  three  invoices  were 
typed  on  an  Underwood  typewriter  which  was  in  the  offices  of 
Erie  (GE  123;  Tr.  977,  1004).  The  evidence  showed,  in  this 
connection,  that  on  October  23,  1944  (GE  119,  Tr.  968,  972), 
the  International  Typewriter  Exchange  rented  an  Underwood 
Typewriter  No.  3780141-5  to  the  Illinois  Watch  Case  Co.,  135 
S.  LaSalle  Street,  Chicago,  Illinois  (a  “Gellman  owned”  cor¬ 
poration).  (Tr.  965,  966.)  The  typewriter  was  delivered  on 
October  24, 1944,  although  two  of  the  invoices  in  question  bore 
prior  dates  (GE  120,  Tr.  968,  972)  and  remained  in  that  office 
on  rental. 

2.  The  Government  introduced  into  evidence  an  invoice  from 
Cumberland  Lumber  Company  to  Batavia  dated  March  29, 
1945,  in  the  amount  of  810,850  (GE  108,  Tr.  933).  As  of  that 
date  Batavia  had  made  four  advances  to  Cumberland,  the  total 
being  $10,850  (GE  8,  9,  12,  14).  Robert  O’Connor,  in  charge 
of  accounts  payable  at  Batavia,  testified  that  he  spoke  to 
Glazier,  an  official  of  the  company,  about  these  advances  (Tr. 
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935, 936)  and  that  ten  days  or  two  weeks  thereafter  he  received 
the  invoice  (Tr.  936).® 

Henry  M.  Garsson  owned  a  Royal  typewriter,  KHM  2076487, 
which  was  at  the  office  of  Batavia  (Tr.  982).  An  agent  of  the 
Federal  Bureau  of  Investigation,  testifying  as  an  expert  wit¬ 
ness,  concluded  that  the  invoice  to  Batavia  (GE  108)  was  typed 
on  that  machine  (TR.  982, 1009;  GE  124). 

C.  Advances  by  Batavia  to  Cumberland  Lumber  Co. 

1.  Batavia,  on  January  27,  1944,  issued  a  check  in  the 
amount  of  So, 000  to  Cumberland  Lumber  Co.  (GE  8),  pursuant 
to  the  request  of  Henry  M.  Garsson,  as  “an  advance  on  pur¬ 
chases”  (Tr.  843). 

2.  On  June  9,  1944,  Batavia  issued  a  check  to  the  First  Na¬ 
tional  Bank  of  Batavia  in  payment  of  a  draft  drawn  by  May  in 
the  name  of  Cumberland  Lumber  Co.  on  Batavia  (GE  9). 
Arthur,  Comptroller  of  Batavia,  consulted  Garsson  relative  to 
payment  of  the  draft  and  was  told  to  do  so  as  “it  was  an  ad¬ 
vance”  to  Cumberland  for  box  lumber  (GE  110,  320,  323,  324). 

3.  On  July  3,  1944,  Batavia  issued  a  check  in  the  amount  of 
S2,500  to  Cumberland  (GE  12)  as  an  “advance  on  box  lumber” 
(Tr.  326). 

4.  A  check  in  the  amount  of  SI, 850  was  issued  by  Batavia 
March  9,  1945,  to  Cumberland  (GE  14).  While  Glazier  did 
not  remember  signing  the  check,  he  stated  that  no  check  would 
have  been  issued  to  Cumberland  without  the  express  direction 
of  Henry  Garsson  (Tr.  1167). 

5.  A  check  in  the  amount  of  $4,627.60  was  issued  by  Batavia 
to  Cumberland  on  July  2,  1945  (GE  15).  Glazier,  on  instruc¬ 
tions  of  Henry  Garsson,  prepared  the  check  request  (Tr.  1169). 

VI.  Funds  received  by  May 

1.  In  addition  to  the  $10,000  check  of  Erie  with  which  May 
opened  the  Cumberland  Lumber  Company  bank  account,  May 
received  the  following  items  which  he  deposited  in  the  Cumber¬ 
land  account  in  the  First  National  Bank  of  Prestonsburg:  (1) 
Check  of  Batavia,  dated  January  27, 1944,  payable  to  Cumber- 

*  See  page  44  of  this  brief  concerning  false  inventory  sheet  to  show  this 
lumber  on  hand. 
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land  Lumber  Co.  in  the  amount  of  $5,000  (GE  8,  Tr.  233), 
which  was  deposited  on  February  2, 1944  (GE  21, 28;  Tr.  233) ; 
(2)  check  of  Batavia,  dated  July  3,  1944,  payable  to  Cumber¬ 
land  Lumber  Co.  in  the  amount  of  $2,500  (GE  12),  which  was 
deposited  on  July  5,  1944  (GE  21,  29;  Tr.  234).  The  check 
of  January  27,  1944,  was  endorsed  “Cumberland  Lumber  Com¬ 
pany  by  A.  J.  May,  President”  (Tr.  232).  However,  that  part 
of  the  endorsement  reading  “Cumberland  Lumber  Company” 
was  in  May’s  handwriting,  while  the  balance,  which  read  “by 
A.  J.  May,  President,”  was  in  the  handwriting  of  an  official  at 
the  bank  (Tr.  232).  The  check  of  July  3,  1944,  was  endorsed 
“Cumberland  Lumber  Company,  A.  J.  May”  (Tr.  234,  235). 

2.  May  maintained  a  personal  checking  account  in  the  First 
National  Bank  of  Prestonsburg  (GE  20;  Tr.  211),  and  the 
following  items  were  deposited  in  that  account :  ( 1 )  Check  of 
Erie,  dated  November  IS,  1944,  payable  to  Cumberland  Lum¬ 
ber  Company,  in  the  amount  of  $3,156.47,  which  was  deposited 
on  December  11,  1944  (GE  6,  23;  Tr.  222);  (2)  check  of 
Batavia,  dated  March  9,  1945,  payable  to  Cumberland  Lumber 
Company,  in  the  amount  of  $1,S50  which  was  deposited  on 
March  14,  1945  (GE  14,  24) ;  (3)  check  of  Batavia,  dated 
July  2,  1945,  payable  to  Cumberland  Lumber  Company,  in 
the  amount  of  $4,627.60,  which  was  deposited  on  July  7,  1945 
(GE  15,  25).  Each  of  these  checks  was  endorsed  by  May 
“Cumberland  Lumber  Co.  by  A.  J.  May,”  and  thereunder  the 
endorsement,  “A.  J.  May”  (Tr.  222,  224,  229-230,  231 ) .  These 
three  items,  further,  were  received  by  the  bank  through  the 
mails  (Tr.  268,  269,  270,  331)  and,  in  each  instance,  the  deposit 
slip  was  made  out  by  the  employee  of  the  bank  (Tr.  268,  269, 
270).  The  employee  of  the  bank,  acting  under  the  custom  of 
the  bank  to  credit  an  item  to  the  account  of  the  last  endorser, 
credited  these  three  items  to  the  personal  account  of  May  (Tr. 
334).  J.  E.  Stanley,  an  employee  of  the  bank,  testified  that 
he  received  the  deposits  in  question  and  sent  a  receipt  to  May 
(Tr.  331,  348).  No  instructions  were  received  with  the  de¬ 
posits  concerning  the  account  to  which  these  items  should  be 
credited  (Tr.  331).  Nor  did  the  bank  receive  any  complaint 
from  May  that  the  items  were  credited  to  the  wrong  account 
(Tr.  331). 
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3.  On  June  5,  1944,  May  drew  a  draft  for  $1,500  (GE  11) 
on  Batavia  in  the  name  of  Cumberland  Lumber  Co.  and  re¬ 
ceived  the  currency  himself  (Tr.  214,  215).  While  Stanley  of 
the  First  National  Bank  of  Prestonsburg  would  have  cashed 
the  draft  for  May  without  any  assurance  that  it  would  have 
been  paid  (Tr.  215),  May  called  Batavia,  and  Stanley  and  May 
spoke  to  someone  at  Batavia,  whose  name  Stanley  did  not 
remember,  who  said  the  draft  would  be  paid  (Tr.  215,  216). 
However,  Henry  M.  Garsson  testified  that  May  spoke  to  him 
and  he  authorized  the  issuance  of  the  draft  (Tr.  3790).  The 
draft  was  forwarded  through  the  Federal  Reserve  Bank  to  the 
First  National  Bank  of  Batavia,  Illinois,  and  Ernest  R.  Nelson, 
Cashier  of  the  bank,  telephoned  L.  WT.  Arthur,  of  Batavia,  who 
authorized  its  payment  (Tr.  312).  Arthur  testified  that  he 
received  the  call  from  Nelson  and  then  spoke  to  Henry  M. 
Garsson  who  approved  its  payment  (Tr.  320).  Arthur  then 
had  a  check  request  prepared  for  $1,500  (GE  10,  321),  which 
was  initialed  by  Henry  Garsson  (Tr.  321,  322,  323).  A  check 
of  Batavia  in  the  amount  of  $1,500  was  issued  to  the  First 
National  Bank  of  Batavia  on  June  9, 1944  (GE  9). 

4.  May  also  received  a  $5,000  check  which  Erie  had  issued  on 
August  18,  1944,  to  Murray  Garsson  (GE  5).  This  payment 
was  the  basis  of  counts  II  and  III.  This  check,  endorsed  by 
Murray  Garsson  and  May  (Tr.  365),  was  presented  to  Edgar 
Ewell,  teller  of  the  National  Bank  of  Washington,  Washington, 
D.  C.  by  “a  party/’  whom  he  did  not  remember,  with  the  request 
that  $1,000  in  cash  be  delivered  to  “the  party”  and  the  balance 
credited  to  the  account  of  May  in  that  bank  (Tr.  338,  363). 
Ewell  then  made  out  the  deposit  ticket  dated  August  22,  1944 
(GE  32),  and  when  the  transaction  was  approved  by  Mr.  Alden/ 
an  officer  of  the  bank,  delivered  $1,000  in  cash  to  “the  party” 
(Tr.  361,  362).  On  direct  examination  May  testified  that  he 
received  the  check  from  Joseph  Freeman  whom  he  met  at  the 
National  Bank  of  Washington  (Tr.  2674,  2675);  that  Free¬ 
man  told  him  Murray  Garsson  wanted  $1,000  and  when  the 
check  was  cashed  he  received  $1,000  in  cash,  which  he  then 
delivered  to  Freeman,  depositing  the  balance  in  his  personal 
checking  account  (Tr.  2675).  Freeman,  however,  denied  that 
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he  delivered  the  check  to  May,  although  admitting  that  he 
met  May  at  the  bank  and  received  the  $1,000  from  him  (Tr. 
6008,6009). 

5.  In  the  early  part  of  June  1942  May  deposited  in  his 
personal  account  in  the  National  Bank  of  Washington,  Wash¬ 
ington,  D.  C.,  a  personal  check  of  Murray  M.  Garsson  dated 
June  12,  1942,  in  the  amount  of  $2,500  drawn  on  the  Modern 
Industrial  Bank.  The  check  was  protested  because  of  insuf¬ 
ficient  funds  (Tr.  1848).  On  June  15,  1942,  Henry  M. 
Garsson  purchased  a  $2,500  cashier’s  check,  which  w’as  made 
payable  to  the  Chase  National  Bank,  from  the  Bank  of  Man¬ 
hattan  (GE  151,  Tr.  1842),  tendering  in  payment  his  personal 
check  drawn  on  the  Bank  of  Manhattan  (GE  150,  Tr.  1841, 
1842).  The  Bank  of  Manhattan  was  requested  by  Henry  M. 
Garsson  to  transfer  the  $2,500  by  phone  to  the  National  Bank 
of  Washington,  to  be  credited  to  the  account  of  A.  J.  May 
(GE  149,  Tr.  1840).  The  Bank  of  Manhattan,  by  letter  of 
transmittal  dated  June  15,  1942  (GE  159,  Tr.  1852),  trans¬ 
mitted  the  $2,500  cashier’s  check  to  the  Chase  National  Bank 
with  instructions  to  transfer  the  amount  by  phone  to  the 
National  Bank  of  Washington  for  the  account  of  May  (Tr. 
1848,  1849).  On  June  16,  1942,  the  sum  of  $2,500  wras  credited 
by  the  National  Bank  of  Washington  to  the  credit  of  May 
(GE  34,  Tr.  1840). 

6.  In  addition  to  the  above  payment  in  1942,  promissory 
notes  of  Andrew  J.  May  in  the  total  amount  of  $5,000,  payable 
to  Charles  J.  Buckley,  representing  a  loan  negotiated  by  May 
from  Buckley,  was  paid  by  Joseph  F.  Freeman  from  the  pro¬ 
ceeds  of  a  $10,000  check  payable  to  Murray  Garsson.  The  evi¬ 
dence  offered  by  the  Government  showed  that  in  the  spring  of 
1941,  May  requested  a  $5,000  loan  from  Congressman  Charles 
A.  Buckley  (Tr.  6178,  6179)  under  the  representation  that  he 
“could  use  that  $5,000”  for  a  period  of  three  months  (Tr.  6179). 
Buckley  delivered  his  $5,000  check  to  May  “with  the  thought 
that  he  was  accommodating  May”  (Tr.  2080,  6184).  While 
Buckley  did  not  remember  whether  he  received  one  $5,000  note 
or  two  $2,500  notes  from  May,  Buckley  discounted  the  paper 
at  the  Bronx  National  Bank,  New  York,  on  May  1,  1941  (Tr. 
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2080),  and  the  records  of  that  bant  showed  that  there  were  two 
$2,500  notes  (Tr.  2080).  When  the  notes  were  not  paid  on 
maturity,  Buckley  contacted  May  and  received  four  $1,250 
renewal  notes  which  were  delivered  to  the  bank  (Tr.  2081) .  On 
June  1,  1942,  Joseph  F.  Freeman  presented  a  $10,000  check  to 
the  Bronx  National  Bank,  which  check  was  drawn  by  Roger 
D’Om  on  the  Royal  Canadian  Bank  and  payable  to  Murray 
Garsson.  The  bank  cashed  the  check,  which  had  been  endorsed 
by  Murray  Garsson,  and  at  the  request  of  Murray  Garsson  and 
Joseph  Freeman  took  from  the  proceeds  of  the  check  $5,261.24 
to  pay  the  May  notes  (GE  165),  which  notes  were  then  deliv¬ 
ered  to  Freeman  (Tr.  2075, 2077). 

VII.  Personal  expenditures  by  May  from  proceeds  of  Erie 

and  Batavia  checks 

A.  Cumberland  Lumber  account — First  National  Bank  of  Prestonsburg 

May  admitted  that  he  drew  a  check  payable  to  A.  B.  Meade, 
in  the  amount  of  $1,000,  as  a  personal  contribution  to  a  local 
political  campaign  (Tr.  3031,  3063). 

B.  May’s  personal  account — First  National  Bank  of  Prestonsburg 

When  the  Batavia  check  of  $1,850  (GE  14)  was  deposited  in 
his  personal  checking  account,  the  balance  in  that  account  was 
$76.45  (Tr.  3015).  May  drew  checks  for  personal  obligations 
against  this  deposit  which  were  payable  to  a  Washington  de¬ 
partment  store  (Tr.  3014,  3015,  3016),  an  automobile  firm  (Tr. 
3015),  a  Washington  hotel  (Tr.  3015),  a  Washington  private 
school  (Tr.  3016),  the  Collector  of  Internal  Revenue  for  his 
income  tax  (Tr.  3016),  to  a  Kentucky  tax  collector  covering 
local  school  tax  (Tr.  3016,  3017),  and  to  an  insurance  agent  for 
personal  insurance  (Tr.  3017).  In  addition,  there  was  a  check 
drawn  to  a  Cincinnati  Bank  (Tr.  3016),  and  checks  to  “cash” 
and  to  his  daughter  (Tr.  3016,  3017) .  These  withdrawals,  with 
no  intervening  deposits,  reduced  the  balance  in  the  account  to 
$34.07  (Tr.  3017). 

On  July  7,  1945,  when  May  deposited  a  Batavia  check  of 
$4,627.60  (GE  15)  in  this  account,  the  balance  was  $34.07  (Tr. 
3026).  Against  this  deposit  May  drew  checks  for  personal 
obligations  to  an  automobile  company  (Tr.  3027),  to  his  daugh- 
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ter  (Tr.  3027),  to  a  college  (Tr.  3026),  and  one  check  to  “cash” 
(Tr.  3028).  May  admitted  these  items,  which  approximated 
$500,  were  personal  expenditures  (Tr.  3027-3028). 

C.  May’s  personal  account — National  Bank  of  Washington 

May  deposited  $4,000  of  the  proceeds  of  a  Batavia  check 
(GE  5)  in  his  personal  checking  account  in  the  National  Bank 
of  Washington.  Against  this  deposit  he  drew  checks  for  per¬ 
sonal  items  including  tuition,  taxes,  hotel  rent,  photographs, 
and  various  association  dues  (Tr.  3021-3024).  The  total  of 
these  withdrawals  was  approximately  $1,300  (Tr.  3024).  In 
explanation,  May  testified  that  a  few  days  after  receiving  the 
check  in  question  he  was  asked  by  Albert  Levin,  the  attorney 
who  organized  Cumberland  Lumber  Company,  to  pay  his  fee 
and  that  he  wanted  it  in  cash  (Tr.  2684) ;  that  he  gave  $1,300 
in  cash,  w’hich  he  had  in  a  lock  box  in  his  office,  to  Joseph  Free¬ 
man  to  deliver  to  Levin  (Tr.  26S4,  3024).  Freeman  testified 
that  he  received  the  money  from  May  and  delivered  it  to  Levin 
(Tr.  6010-6013).  In  rebuttal  of  this  testimony,  the  Govern¬ 
ment  introduced  the  cash  book  of  Levin  which  reflected  the 
receipt  of  no  such  fee  (GE  187).  In  addition,  the  Government 
introduced  the  income  tax  return  of  Levin  for  the  year  1944, 
and  the  total  of  the  fees  received  by  Levin  in  1944,  as  shown  in 
his  cash  book,  were  identical  with  the  fees  reported  in  his 
income  tax  return  (GE  186). 

May,  on  September  5, 1945,  issued  a  press  release  in  which  he 
recounted  his  version  of  the  transactions  with  the  Garssons. 
In  that  release  he  purported  to  account  for  the  funds  which  he 
had  received  and  their  expenditure  in  behalf  of  Cumberland 
Lumber  Company.  However,  the  item  of  $4,000  was  not  in¬ 
cluded  as  a  receipt,  although  a  check  of  $2,606,  drawn  against 
that  deposit  in  payment  to  Mineral  Development,  was  included 
as  an  expenditure  (GE  172;  Tr.  3021,  3038,  3039,  3041).  In 
addition,  the  statement  did  not  show  the  receipt  of  the  $1,500, 
the  proceeds  of  the  draft. 
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VIII.  Knowledge  of  May  and  Henry  Garsson  relative  to  the 
investigation  of  Cumberland  Lumber  Co. 

The  Mead  Committee  commenced  an  investigation  of  Ba¬ 
tavia  and  Erie  in  April  1945  (Tr.  5365).  On  November  19, 
1945,  Peter  Connolly,  who  was  an  attorney  for  the  Mead  Com¬ 
mittee,  interviewed  Henry  Garsson  in  Chicago  (Tr.  5871)  and 
requested  that  Garsson  furnish  him  with  a  list  of  the  Corpora¬ 
tions  in  which  he  owned  stock  and  his  official  positions  in  those 
corporations  (Tr.  5891).  Garsson  did  not  mention  Cumber¬ 
land  Lumber  Co.  among  the  list  furnished  to  Connolly  (Tr. 
5892;  5893). 

On  September  16, 1945,  May  and  Henry  Garsson  visited  Sen¬ 
ator  Mead  (Tr.  5367).  Before  making  the  visit,  May  tele¬ 
phoned  Mead  asking  that  he  communicate  with  General  Roy- 
all,  as  the  War  Department  was  holding  up  money  due  Erie 
because  of  the  Mead  investigation,  and  that  he  assure  Royall 
that  the  money  could  be  released  (Tr.  5370) .  And  at  the  meet¬ 
ing  which  followed  both  May  and  Garsson  advised  Mead  that 
they  believed  the  activity  of  the  Mead  Committee  caused  the 
money  to  be  held  up  (Tr.  5371 ) .  As  Mead  knew  little  about  the 
matter  he  referred  them  to  Mr.  George  Meader,  General  Coun¬ 
sel  for  the  Committee  (Tr.  5371).  In  Meader’s  office,  Garsson 
met  with  Meader  and  Francis  Flannigan,  an  attorney  for  the 
Committee.  Garsson  explained  to  them  that  the  Mead  inves¬ 
tigation  was  holding  up  the  Erie  payments  and  that  he  wanted 
the  investigation  completed  as  soon  as  possible  and  would, 
therefore,  offer  his  assistance  (Tr.  5873).  Flannigan  proceeded 
to  ask  Garsson  about *his  financial  interests  and  holdings  and 
where  he  kept  his  bank  account  (Tr.  5874) .  When  asked  where 
his  wife  kept  her  bank  account,  Garsson  objected  to  answering, 
claiming  “that  had  nothing  to  do  with  the  case”  (Tr.  5874). 
Garsson  then  refused  to  discuss  the  case  and  the  interview  ter¬ 
minated  (Tr.  5874). 

On  October  15,  1945,  John  Royer,  an  employee  of  the  Fed¬ 
eral  Bureau  of  Internal  Revenue,  interviewed  Henry  Garsson 
and  asked  for  an  explanation  of  the  advances,  shown  on  the 
Erie  books,  to  Cumberland  Lumber  Co.  (Tr.  5773).  Garsson 
agreed  to  furnish  the  information  but  never  did  (Tr.  5775). 
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This  testimony  was  offered  in  rebuttal  of  Garsson’s  testimony 
that  he  first  heard  that  an  investigation  was  being  conducted 
of  Cumberland  about  twenty  days  after  the  sale  to  Brown  (Tr. 
5017),  and  that  was  the  first  time  he  was  asked  for  any  docu¬ 
ment,  by  a  Government  official,  relating  to  Cumberland  Lum¬ 
ber  Co.  (Tr.  5017).  Alexander  Eulenberg,  a  public  account¬ 
ant  engaged  by  Erie,  was  present  at  the  conference  and  testi¬ 
fied  that  Royer  asked  Garsson  “who  was  the  Cumberland  Lum¬ 
ber  Co.”  to  which  Garsson  replied  “What  difference  does  that 
make?  It  is  a  company  we  do  business  with”  (Tr.  5808). 
Eulenberg  further  testified  (his  memory  having  been  refreshed 
by  reading  his  Grand  Jury  testimony  to  him)  that  while  riding 
in  an  automobile  with  Garsson,  he  was  told  by  Garsson  that 
Cumberland  “is  a  lumber  company  that  Congressman  May  is 
interested  in  and  we  wanted  to  help  him  get  the  company  un¬ 
der  way  and  we  advanced  money  to  the  company  so  that  they 
could  operate,  in  return  for  which  we  were  supposed  to  get 
lumber”  (Tr.  5816). 

Robert  O’Connor,  employed  at  the  Centerville,  Iowa,  plant 
of  Batavia,  testified  that  in  November  1945  (Tr.  939)  he  was 
instructed  by  Glazier,  an  official  of  Batavia,  to  come  to  Bata¬ 
via.  There  he  conferred  with  Henry  Garsson,  Glazier,  and 
Newfeld,  the  latter  an  official  of  Batavia  (Tr.  939),  and  was 
instructed  by  Garsson  to  prepare  a  sheet,  in  his  (O’Connor’s) 
handwriting,  for  insertion  in  the  inventory  book  to  show  that, 
as  of  April  30,  1945,  the  close  of  Batavia’s  fiscal  year,  there 
was  a  lumber  inventory  of  810,850.  (Tr.  939.)  O’Connor  re¬ 
lated  to  Garsson  that  this  entry  would  jiot  “tie”  into  the  in¬ 
ventory,  to  which  Garsson  replied  that  “it  would  not  be  checked 
sufficiently.  That  they  just  wanted  a  page-in  there  in  the 
same  handwriting  as  the  rest  of  the  inventory  to  show  to  the 
Committee.”  (Tr.  940.)  At  that  time  the  Mead  Committee 
accountants  were  checking  the  books  of  Batavia.  (Tr.  941). 
Thereupon,  O’Connor  prepared  the  Inventory  Sheet  to  show 
“inventory  of  lumber  on  shell  box  at  Cumberland  Lumber  Co. 
on  cancelled  order — $10,850.”  (GE  111A;  Tr.  941).  The 
effect  of  this  entry  was  to  increase  the  inventory  by  $10,850. 
(Tr.  942,  948.) 
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SUMMARY  OF  ARGUMENT 

1.  The  grand  jury  was  not  illegally  constituted 

Federal  employees,  pursuant  to  the  act  of  August  22,  1935, 
c.  605,  49  Stat.  682,  are  eligible  for  service  on  grand  juries  in 
the  District  of  Columbia.  That  act  was  held  constitutional 
in  United  States  v.  Wood,  299  U.  S.  123.  Only  two  of  the  grand 
jurors  were  employees  of  the  General  Accounting  Office  and 
even  if  ineligible,  which  is  not  conceded,  the  indictment  was 
not  improperly  returned  since  the  return  of  the  indictment  was 
voted  by  more  than  twelve  jurors,  excluding  the  ones  allegedly 
disqualified.  See  18  U.  S.  C.  554  (a) ;  Rule  6  (b)  2  of  Rules 
of  Federal  Criminal  Procedure.  And  the  indictment  in  this 
case  was  returned  by  the  vote  of  19  jurors.  Further,  one  mem¬ 
ber  of  the  grand  jury,  while  an  attorney  and  admitted  to  the 
bar,  did  not  practice  law  and  had  been  in  the  employ  of  the 
General  Accounting  Office  since  1923. 

2.  Count  I  was  not  duplicitous 

The  first  count  of  the  indictment  charges  a  conspiracy  to 
defraud  the  United  States  and  to  violate  the  act  of  March  4, 
1909,  35  Stat.  1109,  U.  S.  C.  Title  18,  Section  203.  Only  one 
conspiracy  was  charged  and  it  is  well  established  that  a  con¬ 
spiracy  may  have  as  its  object  the  violation  of  two  or  more 
statutes,  or  the  violation  of  a  statute  and  the  defrauding  of 
the  United  States. 

3.  The  defendants  could  be  indicted  for  conspiring  to  violate 
the  Act  of  March  4,  1909,  35  Stat.  1109,  U.  S.  C.  Title  18* 
Section  203 

Under  some  circumstances,  such  as  adultery,  bigamy,  and 
duelling,  it  has  been  held  that  the  agreement  to  commit  an 
offense,  which  offense  can  be  committed  only  by  the  concerted 
action  of  the  two  persons  to  the  agreement,  does  not  constitute 
a  conspiracy.  But  where  the  substantive  offense,  as  here,  can 
be  committed  only  by  one  of  the  defendants,  the  theory  of 
concerted  action  does  not  apply  so  as  to  foreclose  indictment 
of  the  defendants,  some  capable  and  others  incapable  of  com¬ 
mitting  the  substantive  offense,  for  conspiracy.  Dietrich  v_ 
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United  States,  126  Fed.  664,  has  been  distinguished  where  there 
are  numerous  defendants  and  only  two  were  necessary  to  com¬ 
mission  of  the  substantive  offense.  Moreover,  here  the  con¬ 
spiracy  was  also  to  defraud  the  United  States. 

The  conspiracy  to  commit  the  crime  is  an  offense  different 
from  that  which  is  the  object  of  the  conspiracy.  The  con¬ 
spiracy  in  this  case  is  an  offense  different  from  the  substantive 
offenses  covered  in  the  substantive  counts.  The  same  evidence 
in  a  case  may  show,  as  here,  the  commission  of  a  conspiracy 
and  the  violation  of  substantive  offenses;  but  this  does  not 
constitute  merger.  And  the  conspiracy  may  be  punished  even 
though  the  substantive  crime  has  been  accomplished. 

4.  Counts  II,  III,  and  IV  do  not  charge  several  offenses 

Use  of  words  “directly  and  indirectly”  in  indictment  and  in¬ 
clusion  of  aiders  and  abetters  as  defendants  do  not  render  the 
indictment  duplicitous.  Illegally  receiving  or  agreeing  to  re¬ 
ceive  compensation  is  the  offense.  Counts  II  and  III  are  based 
upon  the  illegal  receipt  of  compensation.  Count  IV  charges 
the  defendant  May  agreed  to  receive  compensation.  Both 
counts  charge  the  other  defendants  aided,  abetted,  counselled, 
induced,  procured,  etc.  The  Egan  case,  decided  by  this  court, 
and  cited  in  our  argument,  disposes  of  this  contention. 

5.  It  was  proper  to  join  the  other  defendants  with  May  under 

the  Act  of  March  4,  1909,  35  Stat.  1152,  U.  S.  C.  Title  18, 

Section  550 

The  offense  denounced  by  U.  S.  C.  Title  18,  Section  203  may 
be  committed  only  by  members  of  Congress  and  Government 
employees.  Further,  no  Federal  statute  makes  it  an  offense 
to  pay  compensation  to  a  Congressman  or  Government  em¬ 
ployee.  But  even  if  incapable  of  committing  the  substantive 
offense,  a  defendant  may  aid,  abet,  induce,  procure,  counsel 
and  command  the  commission  of  the  offense,  as  here,  by  one  who 
may  commit  it.  Thus,  in  cases  of  concealment  of  assets  by 
bankrupts,  defendants  have  been  convicted  for  aiding  the 
bankrupt  to  conceal  assets,  although  the  substantive  offense 
could  not  be  committed  except  by  the  bankrupt.  This  prin¬ 
ciple  has  been  applied  in  other  situations. 
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6.  The  defendants  did  not  obtain  immnnity  by  testifying  before 

the  Mead  committee 

The  act  of  June  22, 1938,  C.  594,  52  Stat.  943,  U.  S.  C.  Title 
28,  Section  634,  is  not  an  immunity  statute  except  to  the  extent 
that  the  testimony  which  a  witness  gives  before  a  Congres¬ 
sional  Committee  may  not  be  used  against  him.  This  is  a  pro¬ 
tection  not  coextensive  with  that  of  the  Fifth  Amendment. 
If  the  witness  deems  the  protection  of  the  statute  inade¬ 
quate  he  must  invoke  the  protection  afforded  him  by  the  Fifth 
Amendment.  And  even  though  a  witness,  claiming  the  protec¬ 
tion  of  the  Fifth  Amendment,  might  be  cited  for  contempt, 
any  prosecution  against  him  would  be  unsuccessful  if  the  claim 
was  well  founded.  The  witness  must  claim  the  privilege  at 
the  time  the  question  is  asked,  and  contest  for  his  rights,  as 
in  Counselman  v.  Hitchcock.  The  legislative  history  of  the  act 
of  June  22,  1938,  C.  594,  shows  conclusively  that,  as  originally 
enacted,  absolute  immunity  was  conferred  in  return  for  the 
testimony,  but  in  1862  the  statute  was  amended  for  the  specific 
purpose  of  removing  the  absolute  immunity.  The  language  in 
McGrain  v.  Daugherty,  273  U.  S.  135,  relied  upon  by  the  de¬ 
fendants  is  obiter  dicta.  Moreover,  the  testimony  was  not  used. 

7.  Trial  court  did  not  err  in  overruling  motions  for  return  of 

papers  allegedly  illegally  seized  and  for  suppression  of 

evidence 

Upon  hearing  of  the  various  motions  filed,  it  developed  that 
the  papers  obtained  were  corporate  records.  Appellants  com¬ 
plain  here  only  of  the  alleged  illegal  seizure  of  a  box  of  books 
and  stenographers’  notebooks,  asserting  they  were  personal  pa¬ 
pers.  At  the  hearing  it  was  developed  that  all  property  ob¬ 
tained  on  the  subpoena  under  attack  had  been  returned  long 
before  the  various  motions  were  filed  except  a  few  stenographic 
notebooks,  one  of  which  was  introduced  at  the  trial  by  the 
Government  in  rebuttal.  There  was  substantial  evidence  be¬ 
fore  the  trial  judge  at  the  hearing  on  the  motions  that  the 
notebooks  were  corporate  property.  No  other  papers  were 
used. 
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8.  The  evidence  was  sufficient 

The  receipt  of  the  money  from  Erie  Basin,  Batavia  and  the 
Garssons  was  proved  and  not  in  dispute.  The  performance  of 
services  by  May  before  the  War  Department  was  proved  abun¬ 
dantly  and  not  in  dispute.  From  the  facts  and  circumstances 
shown  in  evidence,  it  was  for  the  trial  jury  to  say  whether  or 
not  the  defendants  conspired  as  alleged  in  Count  I,  whether 
or  not  the  money  described  in  Count  III  was  received  as  com¬ 
pensation  (induced,  procured,  etc.,  by  the  Garssons),  and 
whether  or  not  May  agreed  to  receive  the  money  described  in 
Count  IV  as  compensation  (induced,  procured,  etc.,  by  the 
Garssons).  It  is  elementary  that  it  was  not  incumbent  upon 
the  prosecution  to  establish  the  elements  of  these  offenses  by 
direct  evidence.  We  have  undertaken  to  present  a  factual  state¬ 
ment  of  the  evidence  in  our  counterstatement,  and  have  argued 
the  sufficiency  in  our  brief. 

9.  There  was  no  error  in  reception  of  evidence 

It  was  competent  evidence  to  show  that  Murray  Garsson  and 
Freeman  paid  off  May’s  So, 000  note.  This  evidence  was  admis¬ 
sible  under  both  the  first  and  fourth  counts  to  show  the  receipt 
of  money.  The  first  count  alleged  no  specific  amount,  and  the 
fourth  count  uses  the  words  “and  other  amounts  to  the  grand 
jurors  unknown.”  Moreover,  this  payment  would  have  been 
admissible  as  a  similar  transaction.  The  “Greenbriar”  trans¬ 
action  was  brought  in  by  the  defense,  not  the  Government,  by 
way  of  attempting  to  explain  the  payment  of  May’s  note. 

The  Rapp  transaction  was  admissible  to  show  association 
between  the  parties.  The  matters  involving  Freeman’s  son, 
Captain  Garsson’s  court  martial,  and  Teitelbaum’s  draft  de¬ 
ferment  were  instances  of  services  performed  by  May.  The 
other  instances  complained  of  and  not  argued  by  appellants  are 
inconsequential. 

10.  The  court  did  not  err  in  excluding  evidence 

It  was  wholly  immaterial  whether  or  not  Erie  Basin  and 
Batavia  were  good  or  bad  producers,  whether  or  not  Henry 
Garsson  contributed  to  the  war  effort,  and  to  what  extent,  and 
whether  or  not  the  real  or  fancied  complaints  against  the  War 
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Department  were  meritorious  or  otherwise.  The  statute  (Sec. 
203  of  Title  18)  is  violated  when  compensation  is  received  or 
there  is  an  agreement  to  receive  it,  and  the  merits  of  the  matter 
before  the  Government  department  are  wholly  immaterial. 
The  offense  would  be  complete  even  though  the  parties  to  the 
crime  believed  implicitly  in  the  merits  of  their  contention.  Be¬ 
lief  by  a  Congressman  and  a  claimant  before  a  Government  de¬ 
partment  in  the  merits  of  the  claim  could  not  be  a  defense  to 
receipt  of  compensation.  Such  a  construction  would  nullify 
the  statute. 

11  (a).  Alleged  misconduct  of  prosecutor 

The  instances  complained  of  are  trivial  and  inconsequential. 
We  discuss  in  detail  in  our  brief  the  few  instances  argued  by 
appellants. 

11  (b),  (c),  (e),  (f).  Alleged  bias  and  prejudice  of  the  trial 

judge 

It  is  obvious  that  the  charges  against  the  trial  judge  are 
unfounded.  He  had  a  perfect  right  to  question  witnesses  oc¬ 
casionally,  which  the  record  reflects  was  for  purpose  of 
clarification.  He  was  correct  in  interrupting  the  improper 
argument  of  defense  counsel  on  the  occasion  complained  of. 
The  judge  did  not  in  fact  require  the  defense  to  submit  a  list 
of  its  witnesses  to  the  prosecution  or  to  the  court.  The  judge’s 
prompt  action  in  preventing  abuse  Of  its  processes  when  it  was 
called  to  his  attention  that  the  defense  had  served  a  witness 
subpoena  upon  the  Secretary  of  State  requiring  his  presence 
during  the  presentation  of  the  Government’s  case,  was  proper 
under  the  circumstances.  Counsel  at  the  time,  instead  of  ob¬ 
jecting,  agreed  with  the  court.  The  claim  of  prejudice  in  the 
trial  judge’s  remarks  are  obviously  frivolous  and  mere  after¬ 
thoughts.  In  only  one  instance  was  there  an  objection,  and  the 
court  promptly  instructed  the  jury  to  disregard  the  statement. 
Appellants  argue  only  a  few  of  the  alleged  instances,  but  quote 
other  excerpts  in  their  Appendix  without  argument.  We  dis¬ 
cuss  in  our  brief  each  instance  in  view  of  the  unwarranted 
attack  upon  the  trial  judge.  The  record  demonstrates  the  trial 
judge  presided  fairly  and  impartially  and  exhibited  unusual 
patience. 
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11  (d).  The  trial  judge  did  not  err  in  the  charge  to  the  jury 

The  charge  on  circumstantial  evidence  was  complete.  There 
was  no  requirement  that  the  jury  be  told  there  was  no  direct 
evidence  of  a  conspiracy  or  that  the  money  was  received  as 
compensation. 

The  words  “except  wherein  it  has  been  corroborated”  are  not 
necessary  to  a  correct  charge  on  the  right  of  the  jury  to  disre¬ 
gard  testimony  of  a  witness  who  the  jury  might  believe  gave 
false  testimony  in  a  material  matter. 

It  was  proper  to  charge  that  the  jury  could  consider  the 
overt  acts  along  with  all  the  other  evidence  in  determining 
whether  or  not  a  conspiracy  existed  as  alleged. 

It  was  proper  to  charge  that  the  political  ambitions  of  Sena¬ 
tor  Mead  were  immaterial,  and  that  it  did  not  matter  whether 
or  not  May  got  a  contract  for  Erie  Basin  or  Batavia  if  his  acts 
in  contacting  the  War  Department  were  for  compensation. 

The  court  did  not  err  in  charging  that  it  was  immaterial 
whether  or  not  May  ultimately  made  money  out  of  Cumber¬ 
land  Lumber  Company  if  when  the  money  was  received  it  was 
received  as  compensation.  Exception  being  taken,  the  trial 
judge  elaborated  on  the  charge  and  told  the  jury  the  payment 
of  the  proceeds  of  sale  of  Cumberland  over  to  Erie  Basin  and 
Batavia  was  a  matter  to  be  considered  in  determining  who 
owned  Cumberland.  Counsel  was  satisfied  with  the  charge  as 
amended  and  clarified,  and  cannot  now  complain. 

The  judge  properly  charged  that  the  jury  should  convict  if 
satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the  de¬ 
fendants,  irrespective  of  what  conclusion  the  jury  might  reach 
as  to  the  merits  of  the  matters  concerning  which  May  contacted 
the  War  Department,  and  of  their  beliefs  as  to  the  contribu¬ 
tions,  if  any,  of  the  Garssons,  Erie  Basin  and  Batavia  to  the 
war  effort.  These  matters  we  urge  were  immaterial. 

The  trial  judge  did  not  minimize  the  defense  and  overempha¬ 
size  the  Government’s  position  by  gestures  and  tone  of  voice. 
The  court  expressly  refuted  this  assertion  in  the  record  when 
it  was  made. 
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11  (g).  Court’s  comment  that  defendants  could  testify  were 

not  unfair  or  prejudicial 

Often  during  the  trial,  counsel  for  Garssons  argued  with 
the  trial  judge  concerning  the  admissibility  of  evidence.  These 
discussions  were  both  frequent  and  extended,  the  trial  judge 
explaining,  in  all  instances,  the  reasons  for  his  rulings  so  that 
counsel  would  be  fully  guided.  And,  during  the  course  of  those 
discussions,  which  were  in  the  presence  of  the  jury,  counsel 
contends  that  the  court  made  comments  on  the  failure  of  the 
defendants  to  testify.  We  submit  that  these  isolated  com¬ 
ments,  made  only  in  the  course  of  technical  discussions  of  law, 
could  hardly  have  made  any  impression  on  the  jury.  Cer¬ 
tainly,  they  made  no  impression  on  counsel  for  the  defense 
who  never  objected  or  called  the  matter  to  the  court’s  atten¬ 
tion.  And  if  they  had  been  called  to  the  court’s  attention, 
the  court  could  have  cured  the  matter  by  appropriate  instruc¬ 
tions  to  the  jury.  But  in  the  absence  of  any  objection,  by 
defense  counsel,  this  court  will  assume  that  the  error,  if  any, 
was  waived.  One  defendant,  May,  announced  through  coun¬ 
sel  in  opening  statement  that  May  would  testify.  The  court, 
on  request,  charged  that  no  unfavorable  inference  could  be 
drawn  from  the  failure  of  Murray  Garsson  to  testify  in  his 
own  behalf. 

11(h)  There  was  no  error  in  refusal  to  question  jurors 

regarding  allegedly  inflammatory  newspaper  comment 

During  the  trial,  the  defendants  contend  that  inflammatory 
newspaper  articles  were  published  and  that  the  judge  erred, 
when  these  articles  were  called  to  his  attention,  in  not  ques¬ 
tioning  each  juror  as  to  whether  he  had  read  the  articles.  The 
defense  made  no  showing,  other  than  the  publication  of  the 
articles,  which  would  have  warranted  the  court  in  taking  that 
action.  United  States  v.  Holt,  218  U.  S.  245.  The  right  to 
a  trial  by  an  unbiased  and  unprejudiced  jury  is  unquestioned 
but  that  right  does  not  require  that  the  court  shall  subject 
the  jury  to  an  inquisition,  in  the  absence  of  some  valid  reason, 
and  thus  reflect  upon  the  integrity  of  the  jury.  The  trial  judge 
instructed  the  jury  not  to  read  the  newspapers  or  listen  to  the 
radio  at  the  outset  of  the  trial  and  often  renewed  this  instruction. 
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The  affidavit  of  Gary  that  ho  had  questioned  jurors,  after 
the  trial,  and  they  admitted  to  him  reading  newspapers  and 
listening  to  the  radio,  was  not  a  proper  showing  that  the  jurors 
were  guilty  of  misconduct.  This  affidavit,  at  most,  was  hear¬ 
say.  The  alleged  statements  of  the  jurors  were  made  not  under 
oath  and  after  they  had  been  discharged  and  separated.  Under 
those  circumstances,  the  alleged  admissions  were  incompetent. 
Nor,  further,  may  jurors  impeach  the  verdict  by  attempting 
to  testify  to  their  own  misconduct.  The  action  of  the  judge, 
therefore,  in  not  recalling  the  jury  for  examination  was  proper. 
Defendants,  upon  conviction,  should  not  be  permitted  to  “turn 
the  tables  on  their  triers.” 

12.  The  trial  judge  did  not  err  in  refusing  defense  requests 

to  charge 

The  court  properly  charged  that  the  indictment  was  not 
evidence,  giving  the  very  charge  given  in  the  Schxmerrnan  case 
relied  on  by  appellants. 

It  was  not  error  to  fail  to  charge  that  Government  counsels’ 
arguments  were  not  evidence  and  were  not  entitled  to  addi¬ 
tional  weight  by  reason  of  the  fact  they  were  made  by  Govern¬ 
ment  attorneys.  The  jury  was  told  to  decide  the  case  solely 
on  the  evidence. 

There  is  no  presumption  in  a  criminal  case  that  defendant’s 
character  is  good.  The  case  relied  upon  by  appellants  was 
overruled  by  the  Supreme  Court. 

The  court’s  refusal  of  Defense  Requests  26,  27,  and  28,  per¬ 
taining  to  consideration  of  overt  acts,  was  not  error,  since  jury 
could  consider  such  acts  in  determining  whether  or  not  con¬ 
spiracy  existed  as  alleged. 

It  was  not  error  to  refuse  a  charge  that,  if  May’s  activities 
were  not  fruitful,  the  jury  could  consider  this  in  determining 
whether  or  not  the  money  received  was  compensation.  Such 
a  charge  would  have  invaded  the  jury’s  province  and  would 
have  been  an  erroneous  interpretation  of  the  statute. 

A  charge  that  the  jury  must  not  consider  May’s  written  and 
oral  statements  as  to  ownership  of  Cumberland  Lumber  Com¬ 
pany  manifestly  would  have  been  improper. 
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ARGUMENT 

1.  The  Grand  Jury  which  returned  this  indictment  was  not 

illegally  constituted 

Appellants  contend  that  the  Grand  Jury,  which  returned 
the  indictment  in  the  instant  case,  was  illegally  constituted  for 
the  reasons  (a)  over  half  of  the  Grand  Jury  were  Government 
employees,  “some”  being  employees  of  the  General  Accounting 
Office,  which  participated  in  the  investigation  for  the  Mead 
Committee;  (b)  one  of  the  members  of  the  Grand  Jury  was  an 
attorney  at  law. 

Rule  6  (b)  2  of  the  Federal  Rules  of  Criminal  Procedure, 
which  is  a  restatement  of  the  act  of  April  30,  1934,  C.  170,  Sec¬ 
tion  2,  48  Stat.  649,  U.  S.  C.  Title  18,  Section  554  (a),  provides 
that  “an  indictment  shall  not  be  dismissed  on  the  ground  that 
one  or  more  members  of  the  grand  jury  were  not  legally  quali¬ 
fied  if  it  appears  from  the  record  kept  pursuant  to  subdivision 
(c)  of  this  rule  that  12  or  more  jurors,  after  deducting  the  num¬ 
ber  not  legally  qualified,  concurred  in  finding  the  indictment.” 
The  record  kept  pursuant  to  subdivision  (c)  of  the  rule  shows 
the  return  of  the  indictment  by  19  affirmative  votes. 

The  answer  of  the  Government  to  the  motion  sets  forth  that 
only  two  of  the  Grand  Jurors  were  employees  of  the  General 
Accounting  Office  and  that  they  “were  not  in  the  Investigation 
Division  of  the  General  Accounting  Office  and  took  no  part  in 
the  investigation  of  the  matters  which  were  under  investiga¬ 
tion  by  the  Senate  Committee  and  the  Grand  Jury.”  (R. 
7419.)  Further,  the  answer  of  the  Government  stated  that 
one  Grand  Juror  was  an  attorney  at  law,  having  been  admitted 
to  the  bar  of  the  District  of  Columbia,  but  did  not  engage  in 
the  private  practice  of  the  law  and  had  been  an  employee  of 
the  General  Accounting  Office  since  March  9,  1923  (R.  7419). 
For  aught  that  appears  from  the  unsupported  and  unsworn 
allegations  in  the  defendants’  motion,  the  votes  of  the  allegedly 
disqualified  persons  were  unnecessary  to  the  return  of  the  in¬ 
dictment.  Since  19  Jurors  concurred,  the  express  provisions  of 
Rule  6  (b)  (2)  foreclose  dismissal  of  the  indictment  on  that 
ground.  See  United  States  v.  Burk,  41  F.  Supp.  916;  United 
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States,  ex  rel.  McCann  v.  Adams,  3  F.  R.  D.  396  (D.  C.  N.  Y.). 
Nor  can  it  be  contended  that  the  indictment  should  be  dis¬ 
missed  because  allegedly  Government  employees  predominated 
on  the  Grand  Jury.  United  States  v.  Fields,  6  F.  R.  D.  203 

(D.C.,D.C.). 

2.  The  conspiracy  count  is  not  duplicitous 

Appellants  contend  that  the  conspiracy  count  is  duplicitous 
because  it  charges  that  the  objects  of  the  conspiracy  were  two¬ 
fold,  i.  e.,  to  violate  section  203  of  Title  18,  U.  S.  C.,  and  to 
defraud  the  United  States.  This  contention  was  made  in 
United  States  v.  Manton,  107  F.  (2d)  834  (C.  C.  A.  2,  cert.  den. 
309  U.  S.  664).  The  point  was  pursued  in  the  application  for 
certiorari.  In  disposing  of  the  contention  the  Second  Circuit 
said: 

Nor,  contrary  to  Manton’s  contention,  is  the  indict¬ 
ment  bad  for  duplicity  because  it  alleges  that  the  con¬ 
spiracy  contemplated  the  violation  of  a  criminal  statute 
and  also  the  defrauding  of  the  United  States.  While 
there  are  some  decisions  which  seem  to  lend  support  to 
the  contention,  the  Supreme  Court  of  the  United  States 
has  held  otherwise,  and  by  its  decision,  of  course,  we  are 
bound.  Frohwerk  v.  United  States,  249  U.  S.  204,  210, 
39  S.  Ct.  249, 252, 63  L.  Ed.  561.  “The  conspiracy”,  the 
Court  there  said,  “is  the  crime,  and  that  is  one,  however, 
diverse  its  objects”  See  also  Magon  v.  United  States,  9 
Cir.  260  F.  811,  813;  Anderson  v.  United  States,  9  Cir. 
269  F.  65, 76. 

In  United  States  v.  Frohwerk,  249  U.  S.  204,  the  Supreme 
Court  says,  at  page  209  of  the  text,  “Countenance,  we  believe, 
has  been  given  by  some  courts  to  the  notion  that  a  single  count 
in  an  indictment  for  conspiracy  to  commit  two  offenses  is  bad 
for  duplicity.  This  court  has  given  it  none.  Buckeye  Powder 
Co.  v.  DuPont  Powder  Co.,  248  U.  S.  55,  60,  61 ;  Joplin  Mer¬ 
cantile  Co.  v.  U nited  States,  236  U.  S.  531, 548.  The  conspiracy 
is  the  crime,  and  that  is  one,  however,  diverse  its  objects.” 


The  Man  ton  indictment  was  similar  to  the  present  indict¬ 
ment.  In  that  case  it  was  alleged  that  the  defendants  con¬ 
spired  to  obstruct  justice  in  violation  of  a  Federal  criminal 
statute,  Title  18,  U.  S.  C.  241,  and  to  defraud  the  United  States. 
In  the  case  at  bar  it  is  charged  that  the  defendants  conspired 
to  violate  section  203  of  Title  18  and  to  defraud  the  United 
States. 

Another  somewhat  similar  case  is  that  of  Glasser  v.  United 
States,  116  F.  (2d)  690,  315  U.  S.  60.  Glasser  was  an  Assistant 
United  States  Attorney.  It  was  alleged  that  he  conspired  with 
others  to  defraud  the  United  States  of  and  concerning  its  gov¬ 
ernmental  function  and  right  to  be  honestly  and  faithfully 
represented  in  the  courts  by  a  prosecuting  attorney  free  from 
corruption,  improper  influence,  dishonesty  and  fraud  resulting 
from  payments  of  money  to  influence  his  official  action.  There 
was  no  charge  in  that  indictment  that  the  defendants  also  con¬ 
spired  to  violate  the  Federal  criminal  statutes  penalizing  giv¬ 
ing  and  accepting  bribes.  Nevertheless,  it  was  contended  that 
the  indictment  was  duplicitous  as  charging  two  offenses.  The 
Supreme  Court  in  its  opinion  at  page  66  of  the  text  commented 
upon  the  sufficiency  of  the  indictment,  pointing  out  that  the 
conduct  charged  was  a  defrauding  of  the  United  States  within 
the  meaning  of  the  conspiracy  statute  as  construed  in  Ham- 
merschmidt  v.  United  States,  265  U.  S.  182. 

See,  also,  Braverman  v.  United  States,  317  U.  S.  49,  where 
the  court  had  occasion  to  reiterate  that  “the  allegation  in  a 
single  count  of  a  conspiracy  to  commit  several  crimes  is  not 
duplicitous”  and  to  cite  with  approval  the  Frohwerk  and  Man- 
ton  cases  along  with  Ford  v.  United  States,  273  U.  S.  593.  Ad¬ 
ditional  authorities  are  collected  in  Note  253  to  Title  18,  U.  S* 
C.  A.  88,  to  the  effect  that  an  indictment  or  count  which  charges 
a  single  conspiracy  to  commit  distinct  offenses  or  to  violate  two 
or  more  laws  is  not  duplicitous. 
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3.  The  offense  of  conspiracy  as  charged  in  count  1  is  not 
merged  in  the  offenses  charged  in  counts  2  to  4,  inclusive, 
and  there  may  be  a  conspiracy  to  violate  Section  203 

Counsel  contend  that  the  first  count  of  the  indictment  should 
be  dismissed  “for  the  reason  that  the  alleged  conspiracy  is  | 
merged  in  the  substantive  offenses.” 
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A  conspiracy  to  commit  a  crime  is  a  different  offense  from 
the  crime  which  is  the  object  of  the  conspiracy.  United  States 
v.  Rahinowich,  238  U.  S.  78.  Conspiracy  is  punishable  as  such 
though  the  intended  crime  be  accomplished.  Heike  v.  United 
States,  227  U.  S.  131. 

It  is  recognized  that  there  is  an  exception  in  the  case  of  con¬ 
spiracies  to  commit  crimes  which  in  their  very  nature  require 
concerted  action  of  aU  the  participants.  Lisansky  v.  United 
States,  31  F.  (2d)  846;  United  States  v.  Katz,  271  U.  S.  354; 
Dietrich  v.  United  States,  126  Fed.  664.  However,  a  reading 
of  these  cases  clearly  demonstrates  that  the  case  at  bar  is  not 
controlled  by  such  decisions  as  the  Dietrich  case. 

As  in  the  Lisansky  case,  the  present  indictment  charges  a 
conspiracy  to  defraud  the  United  States  and,  hence,  is  not  af¬ 
fected  by  the  principle  invoked. 

Where  concert  of  action  is  necessary  to  the  commission  of 
the  substantive  offense  (i.  e.  dueling,  bigamy,  adultery)  a  con¬ 
spiracy  charge  may  be  sustained  where  additional  parties  are 
involved,  as  is  true  in  the  present  case.  The  Dietrich  decision 
was  relied  upon  by  the  defendants  in  the  Manton  case  but  the 
court  summarily  disposed  of  the  argument  by  the  following: 

It  is  further  urged  that  the  indictment  charges,  and 
that  the  government  sought  to  prove,  a  conspiracy  to 
accept  and  secure  bribes,  and  that  this  is  not  an  indict¬ 
able  conspiracy.  We  do  not  stop  to  inquire  whether 
in  the  present  case  the  conclusion  would  follow  from  the 
premises,  since  it  is  clear  that  the  premises  are  not  true. 
Perhaps  this  sufficiently  appears  from  what  we  have  al¬ 
ready  said;  but  we  add  a  few  words  at  this  point  which, 
at  least,  may  be  useful  by  way  of  emphasis.  The  in¬ 
dictment  does  not  charge  as  a  substantive  offense  the 
giving  or  receiving  of  bribes;  nor  does  it  charge  a  con¬ 
spiracy  to  give  or  accept  bribes.  It  charges  a  conspir¬ 
acy  to  obstruct  justice  and  defraud  the  United  States, 
the  scheme  of  resorting  to  bribery  being  averred  only 
to  be  a  way  of  consummating  the  conspiracy  and  which, 
like  the  use  of  a  gun  to  effect  a  conspiracy  to  murder,  is 
purely  ancillary  to  the  substantive  offense.  The  long 
argument  upon  the  point  consequently  fails  for  lack  of 
foundation  to  give  it  support. 
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In  the  Dietrich  case  the  same  statute  made  it  an  offense  for 
the  congressman  to  take  the  bribe  and  an  offense  for  the  giver 
to  give  the  bribe.  In  the  present  case  Congress  has  not  made 
it  an  offense  for  a  person  to  give  a  congressman  compensation 
for  services  rendered  or  to  be  rendered  before  executive 
departments. 

Furthermore,  in  the  Dietrich  case  there  were  only  two  de¬ 
fendants  named,  the  giver  and  the  taker.  In  the  present  case 
there  are  three  defendants  in  addition  to  the  congressman  and 
it  is  alleged  that  the  parties  conspired  that  the  congressman 
should  receive  compensation  for  services  rendered  and  to  be 
rendered  not  only  to  the  three  other  defendants  but  to  certain 
corporations  of  which  they  were  officers  and  employees.  The 
participation  of  all  four  of  the  defendants  certainly  was  not 
necessary  to  the  commission  of  a  substantive  offense  under  sec¬ 
tion  203  by  the  congressman. 

The  opinion  in  Ex  Parte  O’Leary,  53  F.  (2d),  956,  is  a  com¬ 
plete  answer  to  the  contentions  now  made.  It  clearly  dis¬ 
tinguished  the  Dietrich  case  from  the  case  that  was  before  the 
court  and  demonstrates  that  the  Dietrich  principle  is  not  ap¬ 
plicable  in  the  present  case.  For  the  convenience  of  the  court 
we  quote  a  part  of  the  opinion : 

*  *  *  The  attack  upon  the  indictment  is  predi¬ 

cated  upon  the  ruling  of  the  court  in  United  States  v. 
Dietrich  (C.  C.),  126  F.  664,  and  is  directed  to  the 
proposition  that  a  conspiracy  to  commit  the  crime  of 
bribery  by  two  persons,  who  are  the  alleged  conspirators, 
fails  if  it  be  shown  that  the  bribery  has  been  completed. 

“It  seems  to  us,  however,  that  the  decision  in  United 
States  v.  Holte,  236  U.  S.  140, 145, 35  S.  Ct.  271, 59  L.  Ed. 
504,  L.  R.  A.  1915D,  281,  disposes  of  the  question  con¬ 
trary  to  the  contention  of  appellants.  Reference  to  the 
decisions  of  other  courts  is  hardly  necessary  in  view  of 
the  language  of  the  Supreme  Court  in  this  case.  It  is 
true  that  there  was  a  dissenting  opinion  in  this  case, 
adopted  by  two  judges,  which  relied  in  part  upon  the 
decision  of  United  States  v.  Dietrich ,  supra.  But  the 
language  of  the  majority  opinion  governs  and  is  binding 
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upon  us.  In  the  majority  opinion,  on  page  145  of  236 
II.  S.,  35  S.  Ct.  271,  272,  the  court  says:  ‘But  a  con¬ 
spiracy  with  an  officer  or  employe  of  the  government  or 
any  other  for  an  offense  that  only  he  could  commit  has 
been  held  for  many  years  to  fall  within  the  conspiracy 
section,  now'  section  37,  of  the  Penal  Code.  United 
States  v.  Martin,  4  Cliff.  156, 164  [Fed.  Cas.  No.  15,728]  ; 
United  States  v.  Bayer,  4  Dill.  407,  410  [Fed.  Cas.  No. 
14,547] ;  United  States  v.  Steveris  [D.  C.],  44  F.  132, 
140;  State  v.  Huegin,  110  Wis.  189,  246  [85  N.  W.  1046, 
62  L.  R.  A.  700]/ 

“To  the  cases  cited  might  be  added  others.  See  Note 
4  to  section  91,  title  18,  U.  S.  C.  A.” 

The  cases  relied  upon  by  counsel  to  sustain  their  contention 
that  there  was  a  merger  of  the  conspiracy  and  a  completed 
offense  under  section  203  are  not  applicable  because  the  con¬ 
spiracy  presently  charged  includes  conspiracy  to  defraud  the 
United  States.1  But  even  assuming  that  such  were  not  the 
case,  most  of  the  authorities  seem  to  be  contrary  to  the  present 
contention  of  the  defendants. 

Sneed  v.  United  States,  298  Fed.  911 ;  37  A.  L.  R.  772. 

Certiorari  denied,  265  U.  S.  590. 

Goukler  v.  United  States,  294  Fed.  274. 

Lukadomo  v.  United  States,  280  Fed.  653. 

Steigman  v.  United  States,  220  Fed.  63. 

United  States  v.  Scott,  139  Fed.  697. 

Af  165  Fed.  172. 

Vannata  v.  United  States,  289  Fed.  424. 

Lisanky  v.  United  States,  31  F.  (2d)  846. 

Freeman  v.  United  States,  146  F.  (2d)  978. 

U.  S.  v.  Grand  Trunk  Ry.,  225  F.  283.  Note  in  104 
ALR  1430. 

4.  Counts  2,  3,  and  4  do  not  charge  several  offenses  in  each 

count 

Counsel  urge  that  these  counts  each  attempt  to  charge  three 
or  four  offenses  because  the  counts  allege  that  the  defendant 


1  Compare  Ford  v.  U.  S.,  supra. 
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May  received  compensation  directly  and  indirectly  and  because 
the  other  defendants  are  named  as  aiders  and  abetters. 

The  Egan  case,  52  App.  D.  C.  384  ;  287  Fed.  958,  decided  by 
this  court,  seems  to  be  a  complete  answer.  It  holds  that  it 
would  be  proper  even  to  charge  under  this  statute  that  the 
defendant  received  and  agreed  to  receive  compensation  in  one 
count.  This  is  so,  the  court  says,  even  though  it  is  one  offense 
to  receive  compensation  in  violation  of  the  statute  and  another 
offense  to  agree  to  receive  it.  The  court  holds  that  it  is  optional 
with  the  prosecutor  whether  he  will  charge  it  in  one  count 
or  two. 

Counsel  are  complaining  of  still  less.  The  Egan  case  cites 
authorities  holding  that  where  it  is  an  offense  to  falsely  make, 
forge,  alter,  or  counterfeit  any  deed,  writing,  etc.,  the  numerous 
acts  may  be  embraced  in  the  conjunctive  in  one  count.  The 
opinion  cites  other  examples  of  this  well  known  rule  of  criminal 
pleading. 

See  also  United  States  v.  Reisley ,  35  F.  S.  102. 

5.  Persons  who  are  not  officers  of  the  United  States  may  be 
prosecuted  under  Section  203 

It  is  contended  that  the  Garssons  and  Freeman  could  not 
be  prosecuted  as  aiders  and  abettors  in  counts  2  to  4,  inclusive, 
because  only  the  congressman  could  violate  the  statute.  How¬ 
ever,  anyone  who  “aids,  abets,  counsels,  commands,  induces,  or 
procures”  the  commission  of  an  offense  is  a  principal.  Title  18, 
U.  S.  C.  550. 

It  is  settled  that  one  may  be  incapable  of  committing  a  partic¬ 
ular  crime  and  yet  capable  of  aiding  another  in  the  commission 
of  the  crime.  Haggerty  v.  United  States,  5  F.  (2d)  224;  U.  S. 
v.  Van  Schaick,  134  F.  592;  Reinstein  v.  U.  S.  282  F.  214; 
Kaufman  v.  U.  S.  212  F.  613,  Wolfe  v.  U.  S.,  238  F.  902;  see 
5  A.  L.  R.  782;  74  A.  L.  R.  1110;  131  A.  L.  R.  1322. 

Though  the  offense  of  concealing  assets  from  a  trustee  in 
bankruptcy  can  be  committed  only  by  the  bankrupt,  one  who 
aids,  abets,  etc.,  in  such  concealment  is  liable  as  a  principal. 
Barron  v.  United  States,  5  F.  (2d)  799. 
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Similarly,  under  a  statute  making  it  an  offense  for  agents  and 
employees  of  common  carriers  to  do  certain  acts,  persons  not 
employed  by  the  carrier  may  be  indicted  as  aiders  and  abettors. 
Billingsley  v.  United  States,  249  Fed.  331. 

In  United  States  v.  Snyder ,  8  Fed.  805,  it  was  held  that  one 
who  aids  and  abets  a  postmaster  in  filing  a  false  return  is  guilty 
of  the  same  offense  and  subject  to  the  same  punishment  as  the 
principal. 

Too,  the  court  is  familiar  with  the  numerous  cases  holding 
that  one  may  conspire  to  commit  a  crime  which  he  may  not 
himself  commit. 

6.  The  defendants  did  not  obtain  absolute  immunity  from 
prosecution  by  testifying  before  the  Mead  Committee 

The  defendants  Henry  M.  Garsson  and  May  both  testified 
before  the  Mead  Committee.  They  contend  here  that  having 
so  testified,  they  thereby  obtained  immunity  from  prosecution 
for  offenses  disclosed  by  their  testimony  under  the  act  of  June 
22, 1938,  C.  594,  52  Stat.  943,  U.  S.  C.,  Title  28,  Section  634. 

The  defendants  argue  that  the  Fifth  Amendment  prohibits  a 
person  from  being  compelled  in  any  criminal  case  from  being 
a  witness  against  himself;  that  the  act  of  June  22, 1938,  C.  594, 
52  Stat.  942,  U.  S.  C.,  Title  2,  Section  192,  punishes  as  a  mis¬ 
demeanor  the  refusal  of  a  witness  to  testify  before  a  Congres¬ 
sional  Committee  and,  therefore,  the  act  of  June  22,  1938,  C. 
594,  52  Stat.  943,  U.  S.  C.,  Title  28,  Section  634,  must  be  con¬ 
strued  as  granting  a  protection  coextensive  with  that  of  the 
Fifth  Amendment;  that  otherwise,  the  witness  is  compelled  to 
testify  against  himself. 

The  fallacy  in  that  argument  is  apparent  since  an  act  of 
Congress  is  invalid  which  conflicts  with  or  is  in  derogation  of 
the  Constitution.  Monia  v.  United  States,  317  U..  S.  424; 
Counselman  v.  Hitchcock,  142  U.  S.  547.  Nor  could  a  witness, 
successfully  claiming  the  protection  of  the  Fifth  Amendment, 
be  held  in  contempt  for  refusal  to  testify  before  a  Congressional 
Committee.  In  re  Chapman,  166  U.  S.  661 ;  Counselman  v. 
Hitchcock,  supra. 
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Congress  by  the  act  of  June  22, 1938,  C.  594  (28  U.  S.  C.  634), 
afforded  protection  to  a  witness,  testifying  before  a  Congres¬ 
sional  Committee,  from  the  use  against  him  in  a  criminal  pro¬ 
ceeding  of  his  testimony  before  the  Committee.  United  States 
v.  De  Lorenzo,  151  F.  (2)  122  (C.  C.  A.  2).  In  Counselman  v. 
Hitchcock,  supra,  it  was  held  that  a  statute  almost  identical  in 
terms  with  that  under  consideration,  conferred  protection  to 
the  witness  from  the  use  against  him  of  his  testimony.  That 
protection,  alone,  has  been  conferred  by  the  act  in  question,  and 
if  a  witness  deems  that  protection  inadequate  he  must  claim 
the  protection  of  the  Fifth  Amendment,  as  did  the  defendant 
in  Counselman  v.  Hitchcock,  supra,  and  contest  a  citation  for 
contempt. 

The  cases  of  Monia  v.  United  States,  supra,  McGrain  v. 
Daugherty,  273  U.  S.  135,  and  others  cited  by  the  appellants  add 
no  support  to  their  contention  that  the  statute  in  question 
confers  absolute  immunity.  Certainly,  the  excerpt  quoted  by 
the  appellant  from  McGrain  v.  Daugherty  was  dicta,  as  stated 
in  United  States  v.  De  Lorenzo,  supra,  page  125. 

It  is  submitted  that  the  language  of  the  act  of  June  22, 1938, 
C.  594  (28  U.  S.  C.  634),  is  clear  and  unambiguous  so  as  to 
render  resort  to  the  legislative  history  unnecessary.  But  if  that 
history  is  examined,  it  will  appear  from  the  statements  of  those 
in  charge  of  the  legislation  during  its  consideration  both  in  the 
House  and  the  Senate  that  the  act,  as  passed  in  1857,  was  in¬ 
tended  to  grant  absolute  immunity  but  that  the  act  was 
amended  in  1862  for  the  specific  purpose  of  removing  the  im¬ 
munity.  We  deem  it  unnecessary  to  discuss  the  right  of  the 
court,  if  it  so  desires,  to  examine  the  legislative  history  of  this 
legislation  and  refer  the  court  to  United  States  v.  American 
Trucking  Association,  310  U.  S.  534;  United  States  v.  Dicker- 
son,  310  U.  S.  554;  Queen  v.  United  States,  64  App.  D.  C.  301, 
77  F.  (2)  780.  And  while  the  statements  made  by  those  in 
charge  of  legislation  are  not  binding,  this  court  has  held  that 
they  indicate  a  legislative  intent  which  will  be  followed  where 
“the  statements  so  made  accord  with  the  reasonable  construc¬ 
tion  to  be  drawn  from  the  language  of  the  act  itself.”  Hoover 
v.  Intercity  Radio  Co.,  52  App.  D.  C.  339  ;  286  F.  1000,  1006. 
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A  resume  of  the  legislative  history  is  set  forth  (see  Government 
Appendix,  pages  115-22). 

Henry  Garsson,  in  his  brief,  further  contends  that  he  ap¬ 
peared  before  the  Mead  Committee  and  claimed  his  constitu¬ 
tional  privilege  but  nevertheless  testified  after  being  “assured 
that  he  was  protected  by  the  immunity  provisions  of  the  Act 
of  Congress.”  The  record  is  totally  bare  of  any  such  evidence. 
In  fact,  in  various  motions,  filed  by  the  defendant  Henry  M. 
Garsson  to  suppress  evidence,  there  was  no  averment  that 
Henry  Garsson  ever  asserted  a  claim  of  constitutional  immu¬ 
nity  under  the  Fifth  Amendment.  But  in  any  event  the  facts 
alleged  in  his  brief,  if  true,  would  not  sustain  such  a  claim.  A 
witness  is  not  permitted  to  make  a  blanket  claim  to  immunity 
but  must  assert  the  claim  at  the  point  in  his  testimony  where 
he  believes  that  his  answer  will  incriminate  him.  Further, 
there  is  no  evidence  in  the  record  that  he  was  “assured”  of  his 
constitutional  protection.  It  will  be  noted  by  the  court  that 
Henry  Garsson  appeared  before  the  Grand  Jury  and  testified 
after  having  been  advised  of  his  constitutional  rights  (Tr. 
3707). 

In  various  motions  the  defendants  sought  dismissal  of  the 
indictment  on  the  ground  that  the  testimony  of  May  and  Henry 
Garsson  before  the  Mead  Committee  was  used  before  the  Grand 
Jury.  The  Government  prosecutors,  in  answers,  supported  by 
their  affidavits,  denied  that  the  testimony  of  Henry  Garsson 
or  May  was  introduced  into  evidence  before  the  Grand  Jury 
(R.  7419,  7489). 

7.  Denial  of  motions  for  return  of  papers  allegedly  seized 
illegally  and  for  suppression  of  evidence  was  not  error 

The  checks  of  Erie  Basin  and  Batavia  which  were  received 
by  May  were  corporate  records  of  those  corporations.  The 
bank  records  introduced  by  the  Government  were  records  of 
the  several  banks.  The  letters  wTitten  by  May  to  Fields  and 
others  were  not  taken  from  any  of  the  defendants,  nor  were 
they  furnished  by  any  of  the  defendants  to  the  Senate  Inves¬ 
tigating  Committee.  Many  of  the  letters  bear  the  Commit¬ 
tee’s  stamp,  as  Mr.  May’s  counsel  contends,  but  they  were  not 
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furnished  to  the  Committee  by  May,  as  would  be  inferred 
from  his  argument,  rather  by  the  recipients  of  the  letters. 
Neither  was  other  documentary  evidence  introduced  by  the 
Government  obtained  from  the  defendants.  Any  papers  which 
May  turned  over  to  the  Committee,  and  which  the  Committee 
might  have  in  turn  delivered  to  the  Department  of  Justice, 
wrere  voluntarily  released  by  May  to  the  Committee.  (Inci¬ 
dentally,  Section  634  of  Title  28,  U.  S.  C.  relied  upon  by  appel¬ 
lants  on  another  point  does  not  prohibit  the  use  of  “an  official 
paper  or  record  produced  by”  a  witness.)  Corporate  records  of 
Erie  Basin,  Batavia,  and  Cumberland  were,  of  course,  subject 
to  subpoena,  even  if  in  the  hands  of  the  defendants.  Wilson 
v.  United  States,  221  U.  S.  361. 

The  contention  with  reference  to  alleged  illegal  seizure  and 
use  of  papers  in  violation  of  constitutional  rights  is,  therefore, 
narrowed  to  some  stenographic  notebooks.  May’s  counsel 
does  not  argue  this  point,  and  counsel  for  the  Garssons  almost 
abandons  it.  He  devotes  only  four  pages  of  his  brief  to  it, 
and  there  designates  no  paper  introduced  in  evidence  or  other¬ 
wise  used  by  the  Government  that  he  claims  was  seized  illegally 
except  a  stenographic  notebook,  Ex.  179,  not  Ex.  187,  as  indi¬ 
cated  in  brief  of  counsel  for  the  Garssons. 

This  notebook  was  corporate  property.  It  was  not  the 
private  property  of  Henry  Garsson  (Tr.  4460).  Corporate 
records  and  property  in  possession  of  officers  of  a  corporation 
may  be  obtained  on  subpoena  in  a  criminal  case,  and  the  Fourth 
and  Fifth  Amendments  do  not  shield  an  officer  of  the  corpora^ 
tion  from  compulsory  production,  even  though  the  officer  is  a 
defendant.  Wilson  v.  United  States,  221  U.  S.  361.  Even  if 
the  method  by  which  the  book  was  obtained  is  regarded  as 
illegal,  Henry  Garsson  could  not  complain  of  violation  of  his 
constitutional  rights,  since  it  was  corporate  property. 

This  book  at  the  trial  was  shown  to  Henry  Garsson  in  his 
cross-examination  by  Government  counsel.  He  identified  it 
(Tr.  4458,  et  seq.).  He  said  it  contained  the  dictation  of  at 
least  twenty  people  who  came  into  the  stenographer’s  office, 
and  “lots  of  people”  would  dictate  to  her  (Tr.  4460-61).  He 
denied  the  dictation  was  his  (Tr.  4460,  et  seq.).  It  was  not 


64 


claimed  as  private  property  then  and  the  reasonable  inference 
from  his  testimony  is  that  it  was  a  corporate  record.  While 
the  book  was  marked  and  identified  at  that  point,  Government 
counsel  conceded  that  it  was  not  the  appropriate  time  for  the 
Government  to  introduce  evidence  (Tr.  4462-3)  and  the  cross- 
examination  proceeded  on  another  point. 

The  next  time  the  stenographic  notebook  appears  in  the 
transcript  is  at  page  5908.  There  another  Government  coun¬ 
sel  in  rebuttal  offered  the  book,  which  Henry  Garsson  had  iden¬ 
tified  as  that  of  his  secretary,  and  offered  a  transcription  (Gov.. 
Ex.  182).  This  was  in  rebuttal  of  Henry  Garsson’s  testimony 
that  he  did  not  prepare  in  Chicago  the  purported  invoices  for 
lumber  that  was  never  shipped  and  admittedly  was  not  in 
existence  and  stored  in  Kentucky  as  stated  in  the  invoices. 
Gov.  Exs.  104, 106,  and  107.  Objection  at  this  point  was  made 
only  on  the  ground  that  the  exhibits  were  not  material  in  re¬ 
buttal.  No  objection  was  made  on  constitutional  grounds  now 
asserted. 

It  is  manifest,  therefore,  that  error  was  not  committed  in 
admitting  the  stenographic  notebook. 

Earlier  in  the  trial,  after  motions  were  filed  challenging  the 
alleged  illegal  seizure,  the  Government  answered  (R.  7419, 
7456,  7483,  7489)  and  a  hearing  was  held  (Tr.  52,  April  9,  1947, 
Preliminary  Proceedings).  There  it  developed  that  the  21 
boxes  of  papers  had  all  been  returned  to  Henry  Garsson  long 
ago  but  it  was  claimed  one  box  containing  stenographic  note¬ 
books  had  not  been  returned  (see  p.  55).  Counsel  stated:  “and 
those  are  the  papers  that  we  are  asking  should  be  returned  tO' 
the  petitioner.,,  It  was  apparent  to  the  trial  judge,  from  the 
statement  of  Government  counsel  and  the  colloquy  at  pages 
57-61,  that  it  was  admitted  the  records  were  duly  subpoenaed 
while  in  possession  of  an  officer  of  the  federal  court  in  Chicago- 
who  was  in  possession  of  the  property  of  Batavia  Metal  Prod¬ 
ucts  Co.,  Inc.;  that  such  officer,  on  advice  of  counsel,  delivered 
the  boxes  of  records  to  the  United  States  Marshal ;  that  subse¬ 
quently  all  such  boxes  and  papers  were  returned  except  the- 
notebooks.  Counsel  for  Henry  Garsson  was  still  contending, 
however,  that  the  notebooks  were  personal  property  of  his  cli¬ 
ent  (p.  60).  The  Government  counsel  was  contending,  how- 
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ever,  that  Batavia’s  representative  had  voluntarily  turned  them 
over  to  the  Marshal  to  avoid  actual  compliance  with  the  sub¬ 
poena  and  proceeding  forthwith  to  the  federal  district  court 
with  them.  The  Deputy  Marshal  testified  he  served  the  sub¬ 
poena,  that  agents  of  the  Federal  Bureau  of  Investigation  were 
along,  that  the  agents  took  possession  of  the  records  and  he  exe¬ 
cuted  receipts  for  the  boxes  of  records  which  receipts  were  pre¬ 
pared  by  his  superiors  in  the  Marshal’s  office.  Henry  Garsson 
testified  he  had  no  knowledge  that  any  papers  except  the  note¬ 
books  were  in  the  possession  of  the  Government  (p.  70).  He 
said  he  considered  them  his  personal  notebooks,  but  the  books 
contained  dictation  on  corporate  business.  (It  was  manifest 
that  the  particular  notebook  later  offered  in  evidence  at  the 
trial  related  to  corporate  business  because  they  were  clearly 
notes  relating  to  the  invoices  for  lumber  from  Cumberland 
Lumber  Company.)  As  to  the  notebooks  he  was  referring  to 
(pp.  74  and  following)  he  did  not  know  how  many  there  were, 
he  did  not  know  the  contents,  the  books  contained  both  per¬ 
sonal  and  corporate  dictation,  he  did  not  know  whether  he  or 
the  corporation  paid  for  them,  his  papers  were  ordered  re¬ 
turned  the  previous  November,  but  he  had  never  checked  to 
see  what  was  returned. 

Clearly  there  was  an  abundance  of  evidence  upon  which  the 
trial  judge  could  have  concluded  that  the  notebooks  were  cor¬ 
porate  property  and  that  the  petitioner  had  made  an  insufficient 
showing  that  any  private  papers  had  been  seized  and  were  in 
the  Government’s  possession,  or  that  any  papers  had  been 
illegally  seized  in  the  first  place. 

Moreover,  counsel  for  appellants  do  not  designate  any 
papers,  other  than  the  notebook,  that  they  say  were  introduced 
in  evidence,  and  as  to  it  they  made  no  objection  on  constitu¬ 
tional  grounds. 

Counsel  abandons  in  his  brief  any  contention  that  his  clients' 
constitutional  rights  were  violated  as  a  result  of  the  subpoenas 
served  by  the  Mead  Committee  investigators.  Aside  from  this 
it  is  apparent  that  at  the  hearing,  upon  the  motions,  the  Gov¬ 
ernment’s  answer  and  the  testimony  offered  by  appellants  in 
support  of  the  motions,  no  serious  contention  was  made  or 
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!  proof  adduced  that  any  private  papers  had  been  obtained  by 
the  Committee  investigators  (pages  84-91  of  Preliminary  Pro¬ 
ceedings)  .  The  papers  sought  by  the  subpoenas  were  corporate 
papers.  The  Government  denied  it  had  used  any  private 
papers.  The  burden  of  proof  was  on  appellants  to  support 
their  motions,  and  although  Committee  investigators  were 
subpoenaed  by  appellants  and  present  appellants  failed  to  call 
I  them  to  establish  that  any  private  papers  were  seized.  Henry 
Garsson  obviously  did  not  know  whether  the  papers  were 
i  corporate  or  personal  (Tr.  90-91,  Preliminary  Proceedings). 

All  these  motions  appear  to  have  been  mere  afterthoughts. 
The  events  complained  of  had  occurred  months  before.  The 
Garssons  had  testified  before  the  Grand  Jury  that  indicted 
them,  and  not  until  the  eve  of  trial  did  the  defendants  come 
forward  with  these  motions.  The  bona  tides  of  the  motions, 
therefore,  were  seriously  in  doubt.  These  were  matters  which 
the  trial  judge  at  the  hearing  might  well  have  considered. 
Segurola  v.  United  States,  275  U.  S.  106;  Cromer  v.  United 
States,  142  F.  (2d)  697;  (78  Ap.  D.  C.  400).  The  trial  judge 
was  able  to  judge  of  the  weight  to  be  given  Henry  Garsson’s 
testimony,  and  abuse  of  discretion  or  error  by  the  trial  judge 
is  not  demonstrated. 

While  the  rule  that  motions  of  this  character  must  be  timely 
filed  is  only  a  procedural  one,  and  while  trial  judges  are 
throughout  a  trial  alert  to  protect  the  constitutional  rights  of 
defendants  in  criminal  cases  notwithstanding  delay  ( Gouled  v. 
United  States,  255  U.  S.  298),  it  has  already  been  showm  to  the 
court  that  appellant’s  counsel,  w-hen  the  notebook  was  offered, 
did  not  raise  or  renew  any  constitutional  objection.  They 
have  not  called  attention  to  any  place  in  the  record  where 
other  papers  allegedly  illegally  seized  were  received  in  evi¬ 
dence  over  objections  on  these  grounds. 

8.  Sufficiency  of  evidence 

From  the  summary  of  evidence  printed  in  the  counterstate¬ 
ment,  and  even  from  the  summaries  of  evidence  in  appellants’ 

1  briefs,  it  is  apparent  that  there  was  substantial  evidence  to  go 
to  the  jury  and  to  support  the  verdict. 
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The  counterstatement  shows  that  there  was  evidence  to  the 
following  effect: 

I.  May  received  through  the  Garssons  $38,156.47  from 
Erie  Basin  Metal  Products,  Inc. 

II.  May  received  $15,477.60  through  the  Garssons  from 
Batavia  Metal  Products,  Inc. 

III.  May  received  $2,500.00  from  Henry  Garsson.  This 
item  was  wired  to  May’s  Washington  bank  for  his  account  by 
Henry  Garsson  to  make  good  a  check  of  Murray  Garsson  which 
May  had  deposited  and  which  was  returned  on  account  of  in¬ 
sufficient  funds. 

IV.  May’s  notes  of  $5,000.00  held  by  a  New  York  bank  were 
paid  by  Murray  Garsson  on  June  1, 1942. 

V.  These  payments  were  received  by  May  over  the  period 
of  time  from  June  1942  to  July  1945,  during  all  of  which 
time  May  was  performing  most  valuable  services  for  his  co¬ 
defendants,  for  the  Erie  Basin  and  Batavia  corporations,  and 
for  their  Washington  representative,  Freeman,  before  the  War 
Department.  One  witness  testified  he  solicited  war  contracts 
(Tr.  1388-9)  and  General  Campbell,  Chief  of  Ordnance,  char¬ 
acterized  May’s  activities  as  “pressure”  (Tr.  1523). 

VI.  Some  of  the  checks  were  made  payable  to  a  corporation, 
Cumberland  Lumber  Company,  which  defendants  claimed  was 
created  and  operated  to  supply  lumber  to  Erie  Basin  and  Ba¬ 
tavia  for  shell  boxes  and  other  purposes.  While  May  and 
Henry  Garsson  both  testified  in  their  own  defense  that  May  had 
no  legal  or  beneficial  ownership  of,  or  financial  interest  in, 
Cumberland  Lumber  Company,  and  that  Henry  Garsson  was 
sole  owner,  there  were  glaring  facts  and  circumstances  upon 
which  a  jury,  as  it  did,  might  well  have  concluded  otherwise. 
For  instance: 

1.  The  government  introduced  many  letters  written  by  May 
in  which  he  said  he  was  the  owner. 

2.  May  deposited  several  of  the  checks  to  his  own  personal 
bank  accounts  and  was  shown  to  have  drawn  against  these  de¬ 
posits  to  pay  personal  bills. 

3.  May  opened  the  bank  account  of  Cumberland  Lumber 
Company  and  was  the  only  person  authorized  to  draw  checks 
thereon. 
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4.  May  paid  Cumberland  Lumber  Company  debts  out  of  his 
personal  funds  and  bank  accounts  and  utilized  funds  in  the 
corporation  bank  account  for  personal  purposes. 

5.  May  dealt  with  the  property  as  his  own  in  the  many  ways 
indicated  by  the  government’s  summary  in  the  counter-state¬ 
ment. 

6.  May  offered  the  land  and  other  corporate  property  for 
sale. 

7.  May  directed  Fields  and  Brown  to  sell  off  the  lumber  cut 
from  the  timber,  urging  them  to  hurry  it  to  the  market  while 
prices  were  high. 

8.  May’s  nephew  and  son,  with  his  knowledge  and  approval, 
sold  off  lumber. 

9.  Books  and  records  showing  the  amount  of  lumber  sold 
from  the  tract  of  land  acquired  by  Cumberland  Lumber  Com¬ 
pany  were  unavailable  to  the  government  and  were  not  pro¬ 
duced  at  the  trial  by  the  defendants.  Such  proof  as  the  gov¬ 
ernment  was  able  to  adduce  as  to  these  sales  indicated  that  they 
were  substantial. 

10.  May  wrote  one  substantial  purchaser  of  lumber  that  he, 
May,  owned  Cumberland  Lumber  Company  and  had  sold  it 
(G.  E.  101,  Tr.  649).  See  May’s  attempted  explanation  of  this 
letter  (Tr.  3005-8). 

11.  May  wrote  that  he  owned  the  timber  tract  “in  fee  simple” 
and  that  he  had  made  substantial  profit  out  of  the  operations 
he  had  carried  on.  (See  Govt.  Ex.  67  and  May’s  explanation  of 
it  on  pages  300S-14.) 

12.  May  conducted  all  negotiations  with  those  who  were  en¬ 
gaged  in  the  operations  of  Cumberland  Lumber  Company, 
supervised  all  operations,  purchased  the  sawmill,  signed  notes 
for  the  sawmill,  paid  the  notes,  and  negotiated  with  purchasers 
of  timber  and  prospective  purchasers  of  the  sawmill  and  land. 

13.  The  Garssons  were  completely  inactive  in  the  opera¬ 
tions  carried  on  by  Cumberland  Lumber  Company.  They  fur¬ 
nished  the  money  to  May  and  evinced  no  interest  or  concern 
over  the  claimed  investment  of  Henry  Garsson  until  March 
1946,  when  a  suit  was  brought  by  Cumberland  Lumber  Com¬ 
pany  for  an  accounting  against  Brown.  Even  there  May  hired 
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the  lawyer,  was  the  only  defendant  who  appeared  at  the  hear¬ 
ing  and  initiated  and  negotiated  the  settlement.  This  activity 
of  Henry  Garsson  was  long  after  the  Senate  Investigating  Com¬ 
mittee  had  been  investigating  at  the  Erie  Basin  and  Batavia 
plants.  As  early  as  September  1945,  and  before  May  and 
Henry  Garsson  accused  Brown  of  embezzlement  of  Cumber¬ 
land  Lumber  Company  property,  May  took  Henry  Garsson 
to  the  Chairman  of  the  Senate  Investigating  Committee  to  in¬ 
quire  if  the  Committee’s  investigation  was  the  cause  of  the 
War  Department’s  action  in  freezing  or  withholding  of  funds 
from  Erie  Basin.  Then  and  there  Henry  Garsson  learned  that 
his  personal  finances  were  also  under  investigation. 

14.  Henry  Garsson  was  asked  for  his  corporate  affiliations 
and  stock  ownership  in  corporations  by  an  investigator  of  the 
Mead  Committee  and  failed  to  list  Cumberland  Lumber  Com¬ 
pany  as  one  in  which  he  was  an  officer  or  stockholder. 

15.  A1  Levin,  the  lawyer  who  incorporated  Cumberland 
Lumber  Company  for  the  Garssons,  told  Mr.  Hartley,  of  the 
Corporation  Trust  Co.,  that  May  was  the  only  person  inter¬ 
ested  in  keeping  the  corporation  alive.  This  was  communi¬ 
cated  to  May  by  Hartley,  to  which  May  made  no  reply. 

16.  Neither  the  Senate  Investigating  Committee  investiga¬ 
tors  nor  investigators  of  the  Federal  Bureau  of  Investigation 
could  locate  a  stock  book  or  other  corporate  record  of  Cumber¬ 
land  Lumber  Company  (Tr.  2219-20;  5869)  nor  did  Henry 
Garsson  produce  them  upon  subpoena  before  the  grand  jury, 
claiming  they  were  lost.  While  Henry  Garsson  produced  a 
stock  book  when  testifying  as  one  of  the  last  defense  witnesses, 
this  stock  book  (Ex.  DE  262)  showed  no  stock  issued,  although 
there  were  two  incompleted  and  undetached  certificates  to 
Henry  Garsson  one  for  Class  A  and  one  for  Class  B  stock.  One 
Class  A  (voting  stock)  certificate  was  missing,  having  been  de¬ 
tached  from  the  last  stub,  across  which  stub  the  word  “void” 
was  written. 

17.  Negotiations  were  conducted  by  May  for  the  purchase 
of  the  property,  the  option  was  taken  in  May’s  name,  and  while 
the  deed  was  eventually  made  to  the  corporation,  Cumberland 
Lumber  Company,  the  deed  was  sent  by  Kurtz,  an  employee 
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of  the  grantor,  on  instructions  of  Henry  Garsson,  to  Murray 
Garsson,  who  in  turn  delivered  it  to  May.  The  option  money 
was  paid  by  May  with  a  check  furnished  by  Murray  Garsson. 

18.  May  made  oral  representations  to  Fields  that  he,  May, 
would  organize  a  corporation  to  acquire  this  land  and  operate 
a  sawmill,  and  agreed  orally  that  he  and  Fields  would  each 
own  the  stock  in  equal  shares.  May  wrote  letters  to  Fields 

1  tending  to  confirm  the  oral  agreement,  which  letters  are  in 
evidence.  May  told  Fields  he  would  be  financed  by  “big 
financial  interests.” 

19.  May  at  first  dealt  with  Brown  as  the  absolute  owner. 
Later  he  wrote  Brown  that  he  had  conferred  with  his  “asso¬ 
ciates”  in  Cumberland  Lumber  Company,  who  did  not  want 
to  sell  the  company. 

20.  The  government  was  able  to  show  that  when  Henry 
Garsson  was  questioned  as  to  Cumberland  Lumber  Company 
by  an  Internal  Revenue  agent  and  by  his  owm  auditor  he  said 
it  was  a  company  in  which  Mr.  May  w-as  interested. 

21.  While  there  are  other  indications  in  the  evidence  of 
'  ownership  by  May  rather  than  Henry  Garsson,  w*e  feel  that 

the  foregoing  are  sufficient  to  demonstrate  that  the  question 
was  one  for  the  jury. 

VII.  These  payments  to  May  were  carried  on  the  books  of 
Erie  Basin  and  Batavia  as  “advances  for  materials”  and  later 
as  “inventory.”  Supporting  papers,  such  as  purchase  orders 
and  invoices  were  prepared,  although  no  lumber  was  ever 
shipped  or  stored  by  Cumberland  Lumber  Company  for  the 
account  of  either  of  these  corporations.  May  did  not  tell 
Fields,  Brown,  his  nephew,  Jack  May,  or  any  one  else  w'orking 
for  Cumberland  Lumber  Company  to  ship  lumber  to  those 
corporations  or  to  store  any  for  them.  On  the  contrary  the 
principal  thing  May  was  always  stressing  was  to  get  timber 
cut  into  lumber  and  sold  elsewhere  for  the  prevailing  high 
prices.  From  our  summary  in  the  counterstatement  as  to  the 
invoices  and  purchase  orders  it  is  apparent  that  the  jury  could 
have  concluded  that  they  w’ere  fictitious  and  prepared  to  give 
these  payments  the  appearance  of  regularity  and  thereby  to 
conceal  the  payments  to  May. 
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VIII.  May’s  name  did  not  appear  on  the  books  of  Erie  Basin 
or  Batavia.  After  the  Senate  Investigation  was  begun  and 
Henry  Garsson  was  asked  about  the  signature  “A.  J.  May, 
President”,  on  one  of  the  checks  he  replied  to  the  effect  that 
the  signature  was  that  of  Mr.  May’s  nephew  (Tr.  5855). 

IX.  While  the  appellants  lay  great  stress  upon  the  fact  that 
May  showed  that  most  of  the  money  received  was  spent  in 
acquiring  land,  mill  and  supplies  and  in  operating  Cumber¬ 
land  Lumber  Company,  they  apparently  lose  sight  of  the  fact 
that  it  was  open  to  the  jury  to  conclude  from  May’s  own  state¬ 
ments  and  other  evidence  that  he  owned  the  company  or  at 
least  had  a  beneficial  interest  in  it.  They  also  fail  to  notice 
that  much  lumber  was  sold  off  this  tract  under  May’s  super¬ 
vision  and  directions,  that  May  said  he  made  a  substantial 
profit  out  of  the  operations,  and  that  May  did  not  account  for 
these  sales. 

X.  The  government  introduced  into  evidence  May’s  ac¬ 
counting  for  the  funds  which  he  released  to  the  press  long  be¬ 
fore  he  was  indicted  in  this  case.  In  his  cross-examination  May 
identified  it  (Tr.  3038).  In  this  statement  May  purported  to 
account  for  all  Cumberland  Lumber  Company  funds,  but  he 
had  not  charged  himself  with  the  $5,000.00  which  he  received 
on  August  22,  1944  (G.  E.  172,  Tr.  3039).  The  Senate  Com¬ 
mittee  at  that  time  apparently  had  not  found  out  about  this 
particular  $5000.00  (Tr.  3083-4).  Despite  the  fact  he  did  not 
charge  himself  with  this  $5000.00  he  took  credit  for  the  pay¬ 
ment  of  one  of  the  land  notes  which  he  apparently  paid  out  of 
this  $5,000.00. 

XI.  As  to  the  proof  under  the  third  count,  based  on  the  Erie 
check  of  $5,000.00,  payable  to  Murray  Garsson  and  delivered 
by  Freeman  to  May,  who  deposited  it  in  his  (May’s)  personal 
checking  account  in  a  Washington  bank,  the  evidence  was  that 
the  bank  allowed  May  to  withdraw  $1,000.00  in  currency 
against  this  deposit  of  an  out-of-town  check  and  credited  his 
account  with  the  balance  of  $4,000.00.  May  paid  out  of  this 
balance  one  of  the  land  notes  in  the  amount  of  $2,606.00,  and 
the  balance  the  government  showed  he  used  for  personal  ex¬ 
penditures.  He  explained  he  had  a  right  to  do  this,  since  he 
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shortly  after  this  paid  $1,300.00  to  Albert  Levin,  an  attorney 
for  the  Garssons,  at  the  request  of  Henry  Garsson.  The 
$1,300.00  he  claimed  to  have  paid  in  currency  which  he  kept  in 
a  vault  in  his  office  up  at  the  Capitol.  There  was  no  corrobora¬ 
tion  of  his  payment  to  Levin  except  that  of  Freeman,  and  the 
government  offered  proof  tending  to  establish  that  Levin  did 
not  receive  it.  It  was,  therefore,  a  logical  inference  for  a  jury 
to  draw  that  May  received  this  check  as  alleged  in  the  indict¬ 
ment  and  that  he  received  it  as  compensation  for  the  services 
he  had  been  rendering  and  was  yet  to  render  as  alleged.  This 
is  particularly  so  when  we  realize  that  the  jury  would  have 
been  justified  in  believing  that  even  the  payment  of  the  land 
note  out  of  this  check  was  for  May’s  benefit. 

XII.  Other  evidence  set  forth  in  the  counterstatement 
demonstrates  clearly  a  jury  question  was  presented. 

9.  The  court  did  not  commit  error  in  the  admission  of  certain 
evidence  offered  by  the  Government 

The  defendants  contend  that  the  court  erred  in  the  admis¬ 
sion  of  the  following  testimony:  (1)  that  relating  to  the  pay¬ 
ment  of  May’s  notes  by  Joseph  Freeman  and  Murray  Garsson 
which  May  gave  to  Congressman  Buckley  for  a  loan  of  $5,000; 
(2)  that  relating  to  Schwamm’s  commission;  (3)  that  relating 
to  the  “Heath-R.-V.  May-Rapp  transaction”;  (4)  that  re¬ 
lating  to  the  granting  of  a  shell  box  contract  by  Erie  to  R.  V. 
May;  (5)  that  relating  to  May’s  intercessions  for  Joseph  S. 
Freeman,  son  of  Joseph  F.  Freeman,  who  was  in  the  military 
service;  and  (6)  that  relating  to  the  draft  deferment  of 
Teitelbaum. 

The  details  with  reference  to  (1)  Schwamm’s  commission, 
(2)  the  intercessions  for  Freeman’s  son,  and  (3)  the  draft  de¬ 
ferment  of  Teitelbaum  are  discussed  at  length  in  the  Govern¬ 
ment’s  counterstatement.  Certainly,  they  were  evidence  of 
the  services  rendered  by  May  as  charged  in  the  indictment. 

The  facts  in  connection  with  the  loan  of  $5,000  by  May  from 
Congressman  Buckley  and  the  payment  by  Freeman  and  Mur¬ 
ray  Garsson  of  the  notes,  which  May  executed  and  delivered 
to  Congressman  Buckley,  have  been  stated  in  the  Government’s 
counterstatement.  The  defendants  offered  the  evidence  of 
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the  Greenbrier  transaction  in  an  attempt  to  explain  the  pay¬ 
ment.  These  notes  were  paid  during  the  period  of  the  con¬ 
spiracy  and  while  May  was  performing  services  for  the  other 
defendants  and  their  corporations.  Certainly,  it  was  a  ques¬ 
tion  for  the  jury  whether  this  was  a  payment  to  May  of 
compensation. 

The  Government,  by  the  testimony  of  M.  B.  Rapp,  showed 
that  R.  V.  May,  son  of  the  defendant  May,  and  Heath  organized 
a  partnership  which  would  obtain  subcontracts  of  War  Depart¬ 
ment  contracts  from  Batavia.  The  Government  further 
showed  by  Rapp  that  the  partnership  agreement  was  drafted 
in  the  office  of  Mr.  Miller,  a  Miami,  Florida,  attorney;  that 
Heath,  R.  V.  May,  Rapp,  the  defendant  May  and  the  defend¬ 
ant  Murray  Garsson  were  present  at  the  conference  in  Miller’s 
office.  On  cross-examination,  the  defendant  May  denied 
reading  the  contract,  at  the  request  of  his  son,  for  legal  suf¬ 
ficiency  (Tr.  3204).  However,  his  own  son  and  Miller,  both 
testifying  in  behalf  of  the  defense,  stated  that  the  defendant 
May  had  read  the  contract  (Tr.  3414-15,  3457).  Clearly,  this 
testimony  was  admissible  to  show  association  of  the  defendants.1 

R.  V.  May  testified  for  the  defense.  On  cross-examination 
it  was  developed  that  in  January  1944,  Erie  gave  a  contract 
to  R.  V.  May  to  manufacture  60,000  shell  boxes  (Tr.  3504)  ; 
that  he  negotiated  a  deal  with  a  Mr.  Kohl  of  the  Dade  Mill 
Co.  to  manufacture  the  boxes  (Tr.  3506) ;  that  when  he  ob¬ 
tained  the  contract  he,  R.  V.  May,  had  no  manufacturing  facili¬ 
ties  (Tr.  3529).  R.  V.  May  further  testified  that  Murray 
Garsson  suggested  the  contract  to  him  (Tr.  3552)  and  that 
Murray  Garsson  called  and  asked  him  to  come  to  New  York 
where  the  contract  with  Erie  was  negotiated  (Tr.  3552).  This 
testimony,  if  for  no  other  reason,  was  admissible  to  show  the 
interest  on  the  part  of  the  witness  and  his  association  with  the 
defendants. 

The  appellants  Garssons  recite  numerous  other  testimony, 
without  any  discussion,  which  they  claim  was  inadmissible. 
While  denying  in  each  instance  that  the  testimony  was  inad¬ 
missible,  we  deem  the  matters  so  trivial  as  to  warrant  no 
discussion. 

*  U.  S.  v.  Greene,  146  F.  803 ;  Karvner  v.  U.  S.,  34  F.  2d,  863 ;  De  Voe  v.  XJ.  S.r 
103  F.  2d,  584. 
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10.  The  court  did  not  err  in  excluding  evidence  and  restricting 

cross-examination 

The  appellants  argue  that  the  court  erred  in  restricting  cross- 
examination  to  show  that  the  Garssons  contacted  May  only 
after  exhausting  all  other  means.  Further,  they  contend  that 
they  were  not  permitted  to  show’  in  cross-examination  of  Gen¬ 
eral  Hardy  that  the  complaints  made  to  May  were  justifiable 
or  in  cross-examination  of  General  Porter  the  merits  of  the 
complaints.  The  appellants,  further,  allege  error  by  the  court 
in  restricting  the  testimony  of  May  and  Henry  Garsson  in  not 
permitting  them  to  testify  concerning  (1)  “what  situation  con¬ 
fronted  May”  when  he  interceded  in  behalf  of  Erie  or  Batavia 
and  (2)  whether  May  wTas  right  or  wrong  in  interceding. 

Both  Henry  Garsson  and  May  testified.  In  his  testimony, 
May  related  the  information  which  he  obtained  from  the  Gars¬ 
sons  and  Freeman  and  on  the  basis  of  which  he  interceded  in 
their  behalf.  May  testified  further  that  the  other  defendants 
and  companies  w-ere  the  victims  of  discrimination  and  that  he 
contacted  War  Department  officials  to  correct  that  situation 
and,  at  the  same  time,  in  furtherance  of  his  duties  as  Chairman 
of  the  House  Military  Affairs  Committee  which  w’as  investigat¬ 
ing  the  w’ar  effort.  But  the  record  does  not  show\  nor  was  any 
proof  offered,  that  May  was  acting  in  an  official  capacity  when 
he  interceded  for  the  other  defendants  and  their  companies  or 
that  he  was  acting  in  connection  wdth  any  investigation. 

Henry  Garsson,  in  his  lengthy  testimony,  related  (1)  his 
personal  contributions  to  the  war  effort  by  way  of  manufactur¬ 
ing  processes  which  he  gave  without  costs  to  the  War  Depart¬ 
ment  and  (2)  the  production  records  of  his  companies.  In 
neither  of  those  matters  was  his  testimony  minimizing. 
Further,  he  testified  with  reference  to  the  various  administra¬ 
tive  decisions  of  the  War  Department  and  other  agencies 
concerning  which  he  complained  to  May  and,  in  return,  con¬ 
cerning  which  May  contacted  the  War  Department.  While 
Henry  Garsson ’s  complaints,  in  the  main,  centered  around  his 
assertion  that  the  Chicago  Ordnance  District  declined  to  give 
him  contracts  he  also  testified  (1)  that  the  Chicago  Ordnance 
District  refused  to  grant  him  a  priority  to  obtain  automotive 
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screw  machines  for  Erie  (Tr.  39S2,  3994,  4003,  4004) ;  (2)  that 
the  Chicago  Ordnance  District  refused  monetary  advances  (Tr. 
3982, 3994, 4403, 4004) ;  (3)  that  the  Chicago  Ordnance  District 
confiscated  from  Erie  certain  screw  machines  (Tr.  3966,  3967, 
3973) ;  (4)  that  he  was  not  permitted  to  bid  on  a  100-lb.  bomb 
contract  which  was  awarded  to  Rheem  Manufacturing  Co. 
without  bid  (Tr.  4011, 4012, 4013, 4014) ;  (5)  that  the  Chemical 
Warfare  Service  cancelled  a  contract  to  eqfaip  trucks  (Tr. 
4022-4055) ;  (6)  that  the  Chicago  Engineers’  office  removed  his 
companies  from  the  list  of  bidders  (Tr.  4063-4065) ;  (7)  that 
the  local  War  Manpower  Board  refused  to  increase  the  man¬ 
power  at  Batavia  (Tr.  4066-4216) ;  (8)  that  the  Majestic  Radio, 
also  engaged  in  essential  war  work,  was  permitted  to  locate  in 
the  area  and  obtain  a  plant  which  Garsson  desired  (Tr.  4223) ; 
(9)  that  the  War  Department  requested  Garsson  to  discontinue 
the  manufacture  of  powder  drums  and  the  boxes,  used  to  crate 
the  4.2  shell  and  burster  tubes,  and  to  concentrate  on  the  8-inch 
shell  (Tr.  4229);  (10)  that  the  Chicago  Ordnance  initiated 
action  with  reference  to  the  bestowal  of  the  “E”  award  on 
Batavia  but  the  delay  had  affected  the  morale  of  the  workers 
(Tr.  4287,  4290,  4291) ;  (11)  that  the  War  Department  arbi¬ 
trarily  “froze”  funds  due  Erie  under  termination  proceedings 
(Tr.  4310-4313,  4328,  4371);  (12)  that  the  War  Department 
delayed  the  completion  of  the  audits  of  Erie’s  book  in  connec¬ 
tion  with  termination  proceedings,  arbitrarily  disallowing  items 
and  conducting  a  more  extensive  investigation  than  in  the  case 
of  other  similar  manufacturers  (Tr.  4372-4375,  4410);  (13) 
that  the  War  Department  unfairly  directed  cutbacks  in  the  8- 
inch  shell  contracts.  Garsson  charged,  in  each  instance,  that 
he  was  “discriminated  against”  because  of  his  religion.  While 
never  able  to  relate  any  specific  facts  to  support  that  accusa¬ 
tion,  he  did  testify  that  he  was  told  by  two  ordnance  representa¬ 
tives  “that  ordnance  didn’t  like  me,  didn’t  want  to  do  business 
with  me  *  *  *  in  fact,  one  of  them  told  me  that  it  may 
have  been  due  to  religious  grounds;  it  may  have  been  due  to 
other  reasons  *  *  *”  (Tr.  4016).  On  cross-examination, 
Garsson  stated  that  he  heard  three  times  that  he  was  discrimi¬ 
nated  against  because  of  his  religion;  once  from  Mr.  George 
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McLean  who  told  him  that  he,  McLean,  had  heard  a  Mr.  Behm 
of  Ordnance  say  that  Ordnance  never  gave  a  contract  to  “any¬ 
body  Jewish”;  second,  that  he,  Garsson,  had  heard  a  Mr. 
Gratchke  of  Ordnance  state  that  “Ordnance  didn’t  like  us  be¬ 
cause  we  were  Jewish  and  it  would  be  a  little  difficult  to  get  by 
wdth  them” ;  third,  that  he,  Garsson,  was  told  by  a  Mr.  Dehmlow 
of  Ordnance  that  “*  *  #  you  haven’t  got  many  friends 
there,  and  one  of  the  reasons  is  probably  that  you  are  Jewish” 
CTr.  5044). 

From  the  foregoing  examination  of  Garsson’s  testimony, 
it  is  apparent  that  the  allegations  of  discrimination  amounted 
to  nothing  more  than  malicious  gossip  totally  unsupported 
by  any  evidence.  In  fact,  when  the  Government  called  Mc¬ 
Lean  in  rebuttal,  he  denied  ever  making  the  statement  attrib¬ 
uted  by  Garsson  to  him  (Tr.  5819,  5822) .  Or  that,  in  the  pres¬ 
ence  of  Henry  Garsson,  he  made  that  statement  to  one  James 
Lawrence.  Further,  Garsson  testified  on  direct  examination 
that  when  he  conferred  with  General  Hammond  and  Colonel 
Slezak  of  the  Chicago  Ordnance  District,  he  declined  to  file 
written  charges  concerning  the  alleged  discrimination  when 
requested  by  Colonel  Slezak  to  do  so  (Tr.  3951). 

The  court  would  not  permit  corroboration  of  the  testimony 
of  May  or  Garsson  concerning  (a)  the  personal  contributions 
of  Henry  Garsson  to  the  war  effort,  (b)  the  production  record 
of  Erie  and  Batavia,  and  (c)  the  correctness  or  incorrectness 
of  the  various  administrative  decisions  of  the  War  Department 
concerning  which  Freeman  and  the  Garssons  contacted  May 
and  about  which  May  intervened  with  the  War  Department. 
Nor  would  the  court  permit  the  Government  to  rebut  that 
testimony.  We  submit  that  the  ruling  of  the  trial  judge  was 
correct. 

It  is  apparent  that  the  testimony  concerning  the  personal 
contributions  of  Henry  M.  Garsson  to  the  war  effort  and  the 
production  records  of  his  companies  were  totally  immaterial 
to  the  issues  upon  which  the  defendants  were  tried.  If  that 
testimony  had  been  unfavorable  to  the  defendants,  it  would 
not  have  served  to  aggravate  their  offenses  nor,  if  favorable, 
would  it  have  served  to  condone  them. 
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It  is  submitted,  further,  that  the  evidence  of  the  defend¬ 
ants,  and  that  offered  in  corroboration,  concerning  the  pro¬ 
priety  of  the  administrative  decisions  of  the  War  Department 
and  about  which  Henry  Garsson,  Murray  Garsson  and  Joseph 
Freeman  complained  to  May  was  immaterial.  Cox  v.  United 
States,  —  U.  S.  — ,  Nos.  66-68,  October  Term,  1947,  decided 
November  24,  1947  ;  68  S.  Ct.  115;  United  States  v.  General 
Motors,  121  F.  (2d)  376  (C.  C.  A.  7,  1941) ;  Manton  v.  United 
States,  107  F.  (2d)  834  (C.  C.  A.  2, 1940).  The  correctness  or 
incorrectness  of  those  decisions  was  not  relevant  to  the  issue 
of  the  guilt  of  the  defendants  for  conspiring  to  defraud  the 
United  States  and  to  violate  Title  18,  U.  S.  C.,  Section  203,  re¬ 
ceiving  compensation  in  violation  of  Title  18,  U.  S.  C.,  Section 
203,  or  aiding  and  abetting  in  the  commission  of  the  offenses 
denounced  by  Title  18,  U.  S.  C.,  Section  203.  The  right 
of  the  Garssons  and  Freeman  to  seek  the  assistance  of  May 
and  for  May,  in  return,  to  intervene  with  the  War  Department 
in  their  behalf  cannot  be  questioned.  And  that  right  is  in 
no  way  dependent  upon  the  propriety  or  correctness  of  the  War 
Department  decisions.  But  if  the  intervention  of  May  was 
obtained  illegally,  the  correctness  of  the  decisions  was  totally 
immaterial  since,  under  those  circumstances,  it  would  have 
been  an  offense  for  May  to  seek  correction  of  the  decisions  even 
if  they  had  been  erroneous.  In  Manton  v.  United  States, 
supra,  the  court  said,  with  reference  to  a  requested  instruction, 
that  the  jury  might  consider  the  correctness  of  decisions  which 
the  defendant,  a  judge,  charged  with  having  conspired  to 
obstruct  justice,  had  decided  in  favor  of  his  co-conspirators. 

The  trial  judge  refused  to  charge  the  jury  that  they 
might  consider  the  question  whether  the  decisions  here 
involved  were  correct.  On  Manton’s  behalf  this  is  as¬ 
sailed  as  error  on  the  ground  that  there  could  be  no  ob¬ 
struction  of  justice  unless  the  decisions  were  wrong  and 
that  the  jury  should  have  been  so  told.  There  is  nothing 
in  the  point. 

The  crime  charged  in  the  indictment  became  com¬ 
plete  the  instant  the  conspiracy  was  formed  (provided 
only  that  there  could  be  no  prosecution  unless  followed 
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by  some  overt  act),  whether  the  object  of  the  conspiracy 
ever  was  consummated,  or,  if  consummated,  whether  the 
result,  considered  apart,  was  conformable  to  law  or  the 
reverse.  See  Goldman  v.  United  States,  245  U.  S.  474, 
476,  477,  3S  S.  Ct.  166,  62  L.  Ed.  410.  The  conspiracy 
here  contemplated  the  payment  of  money  to  induce  a 
judge  to  exercise  his  judicial  power  in  favor  of  the  bribe¬ 
givers,  without  regard  to  the  merits.  If  the  decisions 
finally  rendered  in  pursuance  of  the  conspiracy  be  legally 
sound  the  fact  is  immaterial.  The  evidence  here,  in¬ 
deed,  does  not  forbid  the  inference  that,  generally, 
Manton  refrained  from  agreeing  to  the  final  step  except 
where  the  correctness  of  the  decision  to  be  rendered 
seemed  to  him  to  be  fairly  clear,  and,  in  consequence, 
discovery  and  exposure  less  probable. 

We  cannot  doubt  that  the  other  judges  who  sat  in  the 
various  cases  acted  honestly  and  with  pure  motives  in 
joining  in  the  decisions.  No  breath  of  suspicion  has 
been  directed  against  any  of  them  and  justly  none  could 
be.  And  for  aught  that  now  appears  we  may  assume 
for  present  purposes  that  all  of  the  cases  in  which  Man- 
ton’s  action  is  alleged  to  have  been  corruptly  secured 
were  in  fact  rightly  decided.  But  the  unlawfulness  of 
the  conspiracy  here  in  question  is  in  no  degree  dependent 
upon  the  indefensibility  of  the  decisions  which  were  ren¬ 
dered  in  consummating  it.  Judicial  action,  whether 
just  or  unjust,  right  or  -wrong,  is  not  for  sale;  and  if  the 
rule  shall  ever  be  accepted  that  the  correctness  of  judi¬ 
cial  action  taken  for  a  price  removes  the  stain  of  cor¬ 
ruption  and  exonerates  the  judge,  the  event  will  mark 
the  first  step  toward  the  abandonment  of  that  impera¬ 
tive  requisite  of  even-handed  justice  proclaimed  by 
Chief  Justice  Marshall  more  than  a  century  ago,  that 
the  judge  must  be  “perfectly  and  completely  independ¬ 
ent  with  nothing  to  influence  or  control  him  but  God 
and  his  conscience.” 

It  would  appear,  further,  that  the  evidence  of  the  defendants 
relating  to  the  War  Department  decisions,  while  offered  under 
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the  guise  of  explaining  the  motive  and  intent  of  the  defendants, 
actually  served  to  raise  the  correctness  of  those  decisions  as  an 
issue  for  the  jury.  But  it  is  well  established  that  a  jury,  under 
the  circumstances  here  presented,  may  not  pass  “on  an  issue 
previously  determined  by  an  administrative  body.”  In  Cox  v. 
United  States,  supra,  the  petitioners,  convicted  for  unauthor¬ 
ized  absences  from  a  civilian  camp,  requested  the  trial  judge  to 
instruct  the  jury  that  they  might  determine  whether  the  defend¬ 
ant  was  a  minister  of  religion  without  considering  the  action  of 
the  local  draft  board  which  had  classified  them  as  conscientious 
objectors.  The  Supreme  Court  stated  with  reference  to  this 
requested  charge: 

We  hold  that  such  a  charge  would  also  have  been 
improper.  Whether  there  was  “no  basis  in  fact”  for 
the  classification  is  not  a  question  to  be  determined  by 
the  Jury  on  an  independent  consideration  of  the  evi¬ 
dence.  The  concept  of  a  Jury  passing  independently  on 
an  issue  previously  determined  by  an  administrative 
body  or  reviewing  the  action  of  an  administrative  body 
is  contrary  to  settled  federal  administrative  practice; 
the  constitutional  right  to  Jury  trial  does  not  include 
the  right  to  have  a  Jury  pass  on  the  validity  of  an  admin¬ 
istrative  order.  YoIcils  v.  United  States,  321  U.  S.  414. 

The  trial  Judge,  in  the  exercise  of  his  discretion,  permitted 
the  defendants  May  and  Garsson  to  testify  concerning  the  vari¬ 
ous  administrative  decisions  of  the  War  Department  as  reflect¬ 
ing  on  their  motives  or  intent.  However,  he  denied  the  right 
to  the  defendants  to  corroborate  or  to  the  Government  to  re¬ 
but  that  testimony.  Where  material  to  the  issue,  defendants 
are  permitted  to  testify  in  explanation  of  their  motives  or  in¬ 
tent.  Crawford  v.  United  States,  212  U.  S.  183;  Wallace  v. 
United  States,  162  U.  S.  466;  Buchanan  v.  United  States,  233 
Fed.  257  (CCA  8)  .  But  the  defendants  in  the  instant  case  were 
not  justified  in  seeking  reversal  of  the  various  War  Department 
decisions  by  illegal  means,  in  which  event  evidence  of  their 
motives  was  immaterial.  United  States  v.  General  Motors,  su¬ 
pra.  In  that  case  the  indictment  charged  a  conspiracy  to  re¬ 
strain  interstate  commerce  by  forcing  dealers  of  General  Mo- 
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tors  automobiles  to  utilize  the  services  of  a  finance  company,  a 
|  subsidiary  of  General  Motors.  The  defendants  offered  to  prove 
the  “hectic  conditions”  in  Southern  California  for  the  purpose 
of  showing  that  automobile  finance  conditions  in  the  Los  An¬ 
geles  area  justified  certain  action  taken  to  compel  dealers  to 
utilize  the  finance  facilities  of  the  General  Motors  subsidiary. 
The  lower  court  rejected  that  testimony  and  the  Circuit  Court 
said,  in  sustaining  the  lower  court: 

The  appellants  were  not  justified  in  remedying  the 
extremely  competitive  situation  existing  at  that  time  by 
resort  to  unlawful  activities.  Sugar  Institute  v.  United 
States,  297  U.  S.  553,  599  *  *  *  The  instant  case 
is  one  of  involuntary  restraint  of  interstate  commerce, 
direct  and  unreasonable,  and  hence  evidence  of  motive 
or  justification  is  not  material.  Eastern  States  Retail 
Lumber  Dealers’  Association  v.  United  States.  234  U.  S. 
600  *  *  * 

The  appellants  contend,  also,  that  the  court  erred  in  declin¬ 
ing  to  permit  the  development  in  cross-examination  that  May’s 
efforts  were  never  successful  in  behalf  of  the  corporations.  The 
success  of  the  conspiracy  was  certainly  immaterial.  Manton  v. 
United  States,  supra.  Likewise,  success  or  failure  of  the  serv¬ 
ices  rendered  or  to  be  rendered  under  the  substantive  counts 
were  immaterial. 

The  principal  contention  seems  to  be  that  there  was  error 
in  excluding  testimony  set  forth  in  offer  of  proof  printed  in 
the  appendix  to  the  Garsson  brief  (pages  1  to  5) .  See  page  109 
of  Garsson  brief.  These  matters  relating  to  Henry  Garsson’s 
alleged  inventions,  the  production  records  of  Batavia  and  Erie, 
and  the  merits  of  the  War  Department’s  decisions  complained 
about,  we  submit,  were  wholly  immaterial. 

The  complaint  that  the  defendants  were  unduly  restricted 
by  the  trial  judge  is  fanciful,  particularly  when  it  is  realized 
that  the  defense  lasted  from  May  16th  through  June  19th,  dur¬ 
ing  which  time  defendants  identified  351  exhibits,  almost  all  of 
which  were  received  in  evidence.  On  the  other  hand  the  gov¬ 
ernment  put  in  only  about  half  as  many  exhibits  and  consumed 
much  less  than  half  the  time. 
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With  references  to  advances,  the  defendant  Garsson  con¬ 
tended  that  similar  advances  were  made  to  other  lumber  com¬ 
panies  where  the  lumber  was  not  in  existence  and  was  to  be 
delivered  in  the  future.  They  cited  advances  to  the  California 
Redwood  Co.  as  an  illustration.  But,  F.  R.  Adams,  a  defense 
witness,  testified  on  cross  examination  that  the  advances  were 
made  to  California  Redwood  Co.  after  the  lumber  was  cut  and 
in  the  process  of  drying;  that  at  that  time  a  50  percent  advance 
was  made  and  the  balance  paid  when  the  lumber  was  dry  and 
ready  for  delivery  (Tr.  5651-5653).  See  GE  181,  Tr.  5563. 

11.  Defendants  had  a  fair  and  impartial  trial 
(a)  Alleged  misconduct  of  prosecutor 

The  instances  of  alleged  misconduct  stressed  by  counsel  for 
the  Garssons  are  trivial  in  nature  and  are  not  comparable  to 
the  conduct  which  caused  the  reversal  in  Berger  v.  United 
States,  205  U.  S.  78,  relied  upon  by  them.  Even  in  that  case 
the  opinion  is  expressed  that  the  result  would  have  been  dif¬ 
ferent  if  the  case  against  the  defendants  had  been  strong,  as 
is  true  in  the  present  case.  In  the  case  at  bar  the  alleged  mis¬ 
conduct  certainly  was  not  “pronounced  and  persistent,  with  a 
probable  cumulative  effect  upon  the  jury  which  cannot  be  dis¬ 
regarded  as  inconsequential/’  as  was  present  in  the  Berger  case. 

While  counsel  for  appellants  prints  in  his  appendix  a  number 
of  extracts  from  the  transcript,  he  argues  only  a  few.  We  will 
comment  only  upon  those  he  touches  upon  in  his  brief,  this  be¬ 
cause  obviously  they  are  so  inconsequential  and  are  regarded 
as  abandoned  by  appellants’  counsel. 

He  points  to  page  1817,  a  colloquy  between  court  and  counsel 
over  an  objection  to  letters  written  by  May  to  General  Eisen¬ 
hower  in  the  interest  of  Murray  Garsson’s  son.  One  of  the 
letters  had  been  delivered  by  Freeman  to  the  witness  for  trans¬ 
mittal  overseas.  Technically  they  had  not  been  sufficiently 
identified,  as  government  counsel  knew,  but  he  assumed  there 
would  be  no  objection,  as  they  had  been  previously  submitted 
to  defense  counsel  who  requested  to  have  them  identified  (Tr. 
1732)  and  asked  questions  of  a  witness  concerning  them  (in 
fact,  copies  of  almost  all  exhibits  offered  by  the  government 
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were  furnished  the  defense  long  before  trial  in  the  interest  of 
having  an  expeditious  trial).  Later  in  the  trial  those  letters 
were  admitted  when  produced  under  the  seal  of  the  War  De¬ 
partment  and  after  May’s  signature  and  stationery  had  already 
been  proved  many  times  (Tr.  2053-7).  It  was  thus  unneces¬ 
sary  for  the  prosecution  to  call  this  important  officer,  who  was 
then  Chief  of  Staff,  simply  to  identify  a  letter.  v 

It  is  little  short  of  ridiculous  for  appellants’  counsel  to  be 
urging  upon  this  court  that  government  counsel’s  statement 
was  misconduct.  All  he  did  was  to  explain  to  the  court  and 
counsel  that  he  knew  the  General  could  identify  the  letters 
but  he  had  hoped  it  would  not  be  necessary. 

The  next  place  he  points  to  is  page  2146  where  government 
counsel,  on  redirect,  asked  a  witness  to  read  all  of  a  memoran¬ 
dum,  only  a  portion  of  which  was  read  on  cross-examination. 
The  memorandum  was  notes  made  by  the  witness  at  the  time  of 
a  conference  in  May’s  office  over  threatened  termination  of  a 
contract.  It  showed  that  May  was  regarded  as  “a  friend”  of 
Henry  Garsson  by  this  army  officer  witness.  It  was  proper 
in  redirect.  Government  counsel  himself  stopped  the  witness 
when  the  witness  read  of  the  production  record  being  bad. 
Then  at  pages  2147-8  the  court  made  it  clear  to  the  jury  that 
production  record  was  immaterial.  Counsel’s  assertion  that 
the  question  was  asked  deliberately,  after  conference  with  a 
co-counsel,  knowing  the  testimony  was  prejudicial,  is  not  borne 
out  by  the  record. 

Counsel  does  not  even  attempt  to  argue  that  the  next  refer¬ 
ence  to  alleged  misconduct  (p.  4037-8)  was  prejudicial.  The 
court  had  questioned  defense  counsel  as  to  the  purpose  of  cer¬ 
tain  letters,  Defendants  Exhibits  289  and  290,  which  he 
proffered,  had  heard  argument  pro  and  con  (pages  4034-7)  and 
had  ruled  that  the  exhibits  would  be  admitted  on  the  argument 
of  defense  counsel  that  they  tended  to  corroborate  Henry 
Garsson  as  to  the  motive  in  contacting  May.  Government 
counsel  then  simply  asked  the  court  a  question  as  to  whether 
or  not  the  government  was  to  be  permitted  to  show  in  rebuttal 
what  it  claimed  was  the  truth  with  reference  to  the  contents  of 
the  exhibits.  The  court  indicated  that  the  government  would 
not  be  so  permitted  and  counsel  for  the  government  simply 
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stated  by  way  of  argument  that  the  jury  “gets  a  distorted 
view”.  Certainly  this  was  not  prejudicial  misconduct,  and 
only  emphasizes  at  what  straws  appellants’  counsel  is  grasping 
in  an  effort  to  show  misconduct  on  the  part  of  government 
counsel  and  the  trial  judge.  If  he  had  any  real  ground  for 
complaint,  he  surely  would  not  be  urging  such  trivialities. 

As  to  the  alleged  misconduct  in  asking  a  question  of  Henry 
Garsson  on  cross  at  page  5050,  it  is  apparent  that,  even  placing 
the  view  of  appellants’  counsel  upon  the  question  (which  we 
do  not),  the  trial  judge  rightly  denied  another  of  the  many 
motions  for  mistrial,  holding  that  the  matter  was  “not  of 
sufficient  importance,  or  sufficiently  prejudicial,  to  warrant  a 
mistrial”  (Tr.  5052). 

The  reference  in  counsel’s  brief  to  page  5085  is  too  trivial  to 
warrant  comment. 

The  same  can  be  said  for  the  claimed  prejudicial  error  at 
pages  5822-7.  All  the  record  shows  is  that  government  coun¬ 
sel  in  rebuttal  called  a  Mr.  Behm,  who  was  duly  sworn,  for 
the  purpose  of  denying  statements  attributed  to  him  by  Henry 
Garsson.  Defense  counsel  asked  for  a  proffer  out  of  the 
presence  of  the  jury.  The  court  asked  the  witness  his  name, 
which  the  witness  gave.  The  further  discussion  was  out  of 
the  presence  of  the  jury  and  then  the  witness  was  excused. 
The  characterization  of  this  as  “theatrical”  is,  we  submit, 
unwarranted. 

The  next  alleged  prejudicial  conduct  of  the  prosecutor  is 
what  counsel  calls  “The  Buckley  incident.”  Buckley,  a  Con¬ 
gressman,  had  loaned  May  $5,000.00  on  May’s  note.  The 
note  the  government’s  evidence  showed  had  been  paid  by  Free-  ' 
man  with  a  ten-thousand-dollar  check  payable  to  Murray  Gars¬ 
son.  May  had  testified  (Tr.  2368  et  seq.)  that  he  signed  the 
note  as  an  accommodation  maker  only  for  Murray  Garsson 
and  Joseph  Freeman,  and  did  not  deal  directly  with  Buckley 
(Tr.  3207)  and  did  not  get  the  cash  on  the  note  personally 
from  Buckley  (Tr.  3234^5).  Buckley  was  called  by  the  gov¬ 
ernment  in  rebuttal  to  show  that  May  did  get  the  proceeds 
of  the  note  (Tr.  6197). 

There  is  nothing  in  the  record  to  substantiate  the  accusation 
in  appellants’  brief  that  the  prosecutor  made  “veiled  insinua- 
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tions”  against  Buckley  immediately  after  May  testified  con¬ 
cerning  the  loan. 

The  questions  of  character  witnesses  were  in  cross  after  they 
had  testified  they  had  talked  to  other  Congressmen  about  May 
or  knew  his  reputation  among  Congressmen.  They  were 
asked  if  they  knew  Buckley.  One  said  he  did  not;  the  other 
answered  “not  intimately.”  These  questions  were  proper 
cross  examination,  and  in  fact  it  would  have  been  proper  to  go 
further  and  test  the  witnesses  by  asking  if  they  had  discussed 
May’s  reputation  with  Buckley. 

Next,  Counsel  complains  that  government  counsel  led  the 
jury  to  believe  Buckley  was  evading  service  by  the  statement 
quoted  in  the  brief  (Tr.  5943).  This  statement  is  fully  ex¬ 
plained  by  government  counsel  at  page  6173  in  the  colloquy 
commencing  at  page  6169.  It  was  simply  a  statement  that 
Buckley  preferred  to  come  on  Tuesday  instead  of  Monday  and 
explaining  the  absence  of  a  witness  to  the  court  and  that  coun¬ 
sel  had  been  assured  Buckley  would  be  present  next  day.  Coun¬ 
sel’s  interpretation  is  entirely  unjustified,  as  is  evident  from 
government  counsel’s  explanation  at  page  6173  and  the  court’s 
observation  at  page  6174  that  not  the  slightest  impression  that 
Buckley  was  an  unwilling  witness  had  been  left  by  the  state¬ 
ment  of  government  counsel.  Counsel  for  the  appellants  do 
not  call  this  court’s  attention  to  this  latter  part  of  the  record. 

Appellants’  counsel  accused  government  counsel  of  giving 
information  to  the  newspapers  in  connection  with  Buckley’s 
appearance  in  court,  and  they  cite  pages  6120-32  where  they 
made  a  motion  for  mistrial  which  was  denied.  The  record  is 
barren  of  any  proof  of  this  accusation.  When  the  trial  judge 
asked  government  counsel  what  he  had  to  say  as  to  the  accusa¬ 
tion  and  motion  it  was  not  until  page  6126  that  he  could  reply 
because  of  the  constant  interruptions  of  defense  counsel. 

Counsel  cites  Buckley’s  statement  beginning  at  page  6153 
asking  government  counsel  for  an  apology.  He  makes  no  argu¬ 
ment  of  improper  conduct  upon  the  part  of  the  prosecutor  in 
this  episode.  We  call  attention  to  government  counsel’s  state¬ 
ment  on  pages  6155-68,  and  to  those  of  the  court  (Tr.  6164  and 
6166)  that  there  was  no  justification  for  criticism  of  govern¬ 
ment  counsel. 


After  all  the  incident  was  unimportant,  was  not  prejudicial, 
and  if  any  unfavorable  inference  was  created  by  Buckley’s  con¬ 
duct  in  the  presence  of  the  jury  or  by  his  delayed  appearance, 
the  impression  was  against  a  government  witness. 

Counsel  for  May  contends  that  government  counsel,  in  re¬ 
buttal,  utilized  that  argument  to  make  an  opening  statement. 
The.  generality  of  that  assignment  is  obvious  and  the  record 
refutes  the  assertion.  But  in  one  specific  allegation,  counsel 
for  May  charged  that  in  the  rebuttal,  counsel  for  the  govern¬ 
ment  expressed  his  belief  in  the  guilt  of  the  defendants  and 
refers  to  page  6839  of  the  Transcript.  Neither  there  nor  at  any 
other  place  did  the  prosecutor  make  such  statement.  Again, 
counsel  for  May  charges  that  the  prosecutor,  in  rebuttal,  argued 
facts  not  in  evidence  and  refers  to  the  transcript  where,  at  the 
close  of  the  prosecutor’s  remarks,  he  stated  his  objections.  In 
his  brief,  he  refers  the  court  to  three  pages  of  the  Transcript  and 
makes  no  further  designation  by  way  of  argument.  However, 
we  assume  from  the  page  references,  that  he.  refers  to  the  fol¬ 
lowing  matter: 

(a)  Page  6852. — In  rebuttal  argument,  Mr.  Paisley  stated 
May  had  been  sued.  On  cross-examination  May  admitted  that 
fact  (Tr.  3214-16). 

(b)  Page  6875. — In  rebuttal  Mr.  Paisley  was  arguing  the 
close  relationship  between  Murray  Garsson,  Freeman  and  May, 
and  stated  the  number  of  times  Freeman  and  Murray  Garsson 
saw  May.  Certainly  he  was  doing  nothing  more  than  arguing 
the  facts  as  he  believed  shown  by  the  testimony  of  Freeman  and 
other  witnesses. 

(c)  Page  6905. — Mr.  Margiotti,  in  his  argument,  charged 
that  government  counsel  “in  their  zeal  to  make  good  and  to  get 
a  conviction”  had  been  guilty  of  concealing  evidence  (Tr.  6641), 
and  as  an  instance,  he  cited  the  situation  of  certain  contracts 
executed  in  Florida  and  that  the  defense  had  to  subpoena  Mr. 
Miller,  a  Florida  attorney,  to  produce  the  contracts  (Tr.  6641, 
6642,  6643). 

The  government,  to  show  association  of  May  and  the  defend¬ 
ant  Murray  Garsson,  introduced  the  testimony  of  M.  B.  Rapp 
that  he  arranged  an  introduction  of  Murray  Garsson  to  Heath 
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who  owned  an  idle  plant  in  Miami,  Florida,  and  to  whom 
Murray  Garsson  proposed  to  give  a  subcontract  to  manufacture 
tent  poles  for  the  Army  (Tr.  1296, 1297) ;  that  in  the  spring  of 
1944  a  meeting  was  held  in  the  office  of  Francis  Miller,  a  Miami 
attorney,  to  draft  a  partnership  agreement  between  Heath  and 
R.  V.  May.  son  of  the  defendant  May;  that  the  defendant  May, 
Murray  Garsson,  R.  V.  May,  Heath,  Heath’s  daughter  and 
Rapp  were  present  at  the  conference;  that  the  defendant  May 
had  participated  in  the  meeting  to  the  extent  of  reading  the 
contract.  On  cross-examination,  the  defendant  May  denied 
reading  the  contract  but  both  R.  V.  May  and  Miller  testified 
that  the  defendant  May  read  the  contract  for  legal  sufficiency. 
During  the  cross-examination  of  Rapp,  Mr.  Margiotti  asked 
the  government  to  produce  the  contract  whereupon  Mr.  Paisley 
replied  that  the  FBI  had  interviewed  Heath  and  Miller  and 
that  Mr.  Miller  had  copies  of  the  contract  (Tr.  1324)  which  the 
government  did  not  then  have. 

In  reply  to  the  argument  of  counsel  for  the  Garssons  that  the 
government  had  withheld  evidence,  Mr.  Paisley  said  that  both 
Heath  and  Miller  had  been  interviewed  and  the  extent  of  their 
testimony  was  known  by  the  government;  that  the  govern¬ 
ment  used  the  testimony  of  Rapp  and  “would  have  had  Heath 
here  if  he  wasn’t  sick”  (Tr.  6905).  Mr.  Paisley  then  stated 
that  since  it  was  known  from  the  opening  statement  of  May’s 
attorney  May  would  take  the  stand,  Miller  would  have  been 
called  in  rebuttal  if  May  denied  that  he  read  the  contract  (Tr. 
6906) .  This  was  permissible  argument  in  answer  to  the  charge 
of  concealing  evidence.  Hilliard  v.  United  States,  121  F.  (2d) 
992;  Malone  v.  United  States,  94  F.  (2d)  281 ;  United  States  v. 
DeVaato ,  52  F.  (2d)  26. 

Counsel  for  May  does  not  cite  other  pages  in  the  transcript 
on  which  appear  other  alleged  instances  of  error  in  the  rebuttal 
argument.  True,  and  as  stated  above,  he  refers  to  the  objec¬ 
tions  taken  (Tr.  6940-6945)  but  in  each  and  ever  instance  those 
objections  are  without  merit,  being  based  on  his  misconceptions 
of  the  facts  either  in  the  testimony  or  the  argument  which  was 
made. 
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It  is  apparent  from  the  foregoing  discussion  that  the  de¬ 
fendants  have  wrenched  from  the  rebuttal  argument,  which 
covered  one  hundred  and  five  pages  in  the  record  (Tr.  6835- 
6940),  incidental  and  insignificant  remarks  which  they  would 
have  this  court  believe  constitute  an  undignified,  intemperate 
appeal  to  prejudice  and  passion.  Instead,  we  submit  that  the 
argument,  when  viewed  as  a  whole,  met  the  standard  of  one 
whose  duty  it  is  to  present  the  facts  rather  than  to  obtain,  a  con¬ 
viction.  McFarland  v.  United  States,  80  App.  D.  C.  196, 150  F. 
(2d)  593.  But  is  difficult  to  conceive,  as  stated  in  Socony- 
Vacuum  v.  United  States,  310  U.  S.  150,  “that  the  minds  of  the 
jurors  would  be  so  influenced  by  such  incidental  statements  dur¬ 
ing  this  long  trial  that  they  would  not  appraise  the  evidence  ob¬ 
jectively  and  dispassionately.”  When  these  remarks,  further, 
are  considered  in  the  light  of  the  entire  argument,  “it  would  at¬ 
tribute  disproportionate  importance  to  them  to  say  they  de¬ 
prive  the  defendants  of  a  fair  trial”,  McFarland  v.  U.  S.,  supra. 

(b)  Judge  did  not  err  in  occasional  questions  of  witnesses 

The  appellants  contend  that  the  Judge  took  over  the  cross- 
examination  of  the  appellants  Henry  Garsson  and  May  and 
made  prejudicial  remarks  in  the  course  thereof.  It  hardly 
needs  citation  of  authorities  that  a  Judge  may  question  a  wit¬ 
ness.  Swan  v.  United  States,  54  App.  D.  C.  100,  295  F.  921; 
Budd  v.  United  States,  48  App.  D.  C.  332.  Certainly  a  Judge 
is  permitted — and  he  should — question  to  clarify  any  ambig¬ 
uities  in  the  testimony.  Morrissey  v.  United  States,  67  F.  (2) 
267  (CCA  10) .  While  the  Judge  occasionally  did  interpose  and 
ask  questions  of  witnesses,  the  appellants  have  cited  no  refer¬ 
ence  where  the  Judge  made  “extremely  prejudicial  remarks” 
in  the  course  of  his  examination.  The  record  shows  none.  Nor 
does  the  testimony  quoted  by  the  appellants  in  their  Appen¬ 
dix.  These  excerpts  printed  in  appendix  to  the  Garsson  brief 
were  not  specifically  argued  by  appellants,  but  we  have  dis¬ 
cussed  them  seriatim  in  Section  11  (f)  of  this  brief  to  demon¬ 
strate  the  unwarranted  reflection  upon  the  trial  judge. 
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(c)  The  Trial  Judge  properly  interrupted  defense  counsel’s  argument 

In  his  summation  to  the  Jury,  counsel  for  the  Garssons 
made  a  highly  emotional  appeal  to  the  jury  in  which  he  re¬ 
ferred  to  the  jurors  facing  their  children  and  those  dear  to 
them  after  rendering  a  verdict  and  going  home,  and  advising 
them  that  “Today  I  rendered  a  verdict  sending  three  of  our 
citizens  to  the  Penitentiary.”  At  this  point  the  Judge  stopped 
the  argument  and  advised  that  the  penalty  was  a  question 
for  the  court. 

The  impropriety  of  this  argument  is  apparent.  It  was  made 
solely  for  the  purpose  of  intimidating  the  Jury  and  creating  a 
fear  to  convict.  The  fact  that  the  astute  counsel  saw  fit  to 
create  that  fear  while  arguing  “reasonable  doubt”  renders  the 
statement  nonetheless  objectionable.  An  appeal  to  passion, 
prejudice,  fear,  or  reluctance  to  perform  a  distasteful  and  un¬ 
pleasant  duty  is  grossly  and  highly  improper.  The  court,  there¬ 
fore,  was  correct  in  stopping  the  argument  and  correcting  coun¬ 
sel.  Battle  v.  United  States,  209  U.  S.  36 ;  Hill  v.  United  States, 
22  App.  D.  C.  395. 

(d)  The  trial  court  did  not  err  in  its  charge 

Appellants  argue  nine  instances  under  this  heading. 

First,  it  is  claimed  that  the  charge  on  circumstantial  evidence 
was  incomplete  and  that  the  court  should  have  charged  that 
there  was  no  direct  evidence  of  a  conspiracy  or  that  May  re¬ 
ceived  compensation.  We  submit  that  the  charge  on  circum¬ 
stantial  evidence  was  complete  (Tr.  6976-7).  There  was  no 
requirement  that  the  court  charge  that  there  was  no  direct 
evidence  of  a  conspiracy  or  that  the  money  was  received  as 
compensation.  It  is  fundamental  that  these  elements  may  be 
established  by  circumstances. 

Second,  the  point  is  made  that  the  court  erred  in  leaving  it 
to  the  jury  to  determine  whether  or  not  the  Garssons  could  be 
convicted  under  Counts  I,  III,  and  IV.  This  point  has  been 
argued  elsewhere  and  is  not  reargued  under  this  heading  even 
by  appellants. 

Third,  it  is  urged  that  the  judge  should  have  added  “except 
wherein  it  has  been  corroborated”  to  his  charge  that  the  jury 
might  disregard  all  or  any  part  of  a  witness’  testimony  if  they 
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believed  he  had  given  false  testimony.  They  cite  U.  S.  v. 
Wemecke,  138  F.  (2d)  561  (C.  C.  A.  7),  but  this  case  is  not  a 
holding  that  the  words  “except  where  corroborated”  are  essen¬ 
tial  to  this  charge.  As  a  matter  of  fact,  the  opinion  cites  with 
approval  an  opinion  of  the  Court  of  Appeals  of  the  District  of 
Columbia,  Henry  v.  U.  S.,  50  Ap.  D.  C.  366;  273  Fed.  330.  The 
qualifying  words  contended  for  by  appellants  were  not  in  the 
charge  there  approved.  Also  see  Wilson  v.  U.  S.,  71  Ap.  D.  C. 
54;  107  F.  (2d)  253;  Arbuckle  v.  U.  &,  79  Ap.  D.  C.  282;  146 
F.  (2d)  657;  Shecil  v.  U.  S.,  226  F.  184  (C.  C.  A.  7) ;  Wigmore, 
3d  Ed.,  paragraphs  1008-12. 

Fourth,  appellants  re-argue  a  point  argued  elsewhere,  i.  e., 
that  overt  acts  cannot  be  considered  by  a  jury  in  determining 
the  existence  of  a  conspiracy. 

Fifth,  we  submit  that  the  court  was  obviously  right  in  in¬ 
structing  the  jury  that  the  alleged  political  ambitions  of  Senator 
Mead  were  immaterial,  and  that  the  jury  was  to  decide  the  case 
upon  the  evidence  they  had  heard  in  court,  not  upon  what  was 
before  the  Mead  Committee. 

Sixth,  it  is  urged  that  the  court  erred  in  instructing  the  jury 
that  it  did  not  matter  whether  May  got  a  contract  for  Erie  Basin 
or  Batavia  or  not  if  his  purpose  in  making  contacts  at  the  War 
Department  was  for  compensation.  This  point  also  has  been 
argued  elsewhere,  under  alleged  error  in  refusing  requested 
instructions. 

Seventh,  the  appellants  complain  of  the  charge  (Tr.  6986) 
that  it  was  immaterial  whether  May  made  any  money  ulti¬ 
mately  out  of  Cumberland  Lumber  Company  if  when  thie 
money  was  received  from  the  Garssons  it  was  received  as  com¬ 
pensation.  When  exception  was  taken  (Tr.  6997)  the  judge 
stated  he  would  charge  further  on  this  point,  and  did  so  (see 
pages  7009-10).  The  exception  was  on  the  proposition  that 
the  court  erred  in  charging  that  it  was  immaterial  that  the 
proceeds  of  the  sale  of  Cumberland  was  paid  over  to  Erie  Basin 
and  Batavia.  In  elaborating  on  the  charge  the  court  said  this 
evidence  was  admissible  and  should  be  considered  in  determin¬ 
ing  who  owned  Cumberland  Lumber  Company.  Since  counsel 
made  no  further  contention  about  this  point,  he  cannot  now 
complain.  Any  error  in  the  original  charge  was  certainly  cured 
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to  counsel’s  satisfaction  in  the  further  charge  of  the  judge  on 
this  point.  Incidentally,  appellants’  counsel  in  his  brief  does 
not  bring  to  this  court’s  attention  the  clarification  of  this 
particular  charge. 

Last,  the  appellants  contend  that  the  trial  judge  committed 
reversible  error  in  giving  government’s  request  No.  12,  and  in 
allegedly  overemphasizing  the  government’s  position  and  mini¬ 
mizing  the  theory  of  the  defense. 

It  was  proper  to  charge  the  jury  that  if  they  were  convinced 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendants,  they 
should  convict,  irrespective  of  what  their  conclusion  might  be 
as  to  the  merits  of  the  matters  concerning  which  May  contacted 
the  War  Department,  and  irrespective  of  their  belief  as  to  the 
contributions,  if  any,  of  the  Garssons,  Erie  Basin,  and  Batavia 
to  the  war  effort.  Certainly  if  a  member  of  Congress  or  govern¬ 
ment  employee  accepts  compensation  for  services  rendered  or 
to  be  rendered  to  some  claimant  before  a  government  depart¬ 
ment  in  the  manner  prohibited  by  the  statute,  it  would  be  no 
defense  that  the  claim  or  other  matter  before  the  department 
was  a  meritorious  one,  or  that  the  claimant  had  contributed  to 
the  war  effort.  The  receipt  of  compensation  is  the  offense  and 
is  the  evil  aimed  at  by  the  statute.  Burton  v.  U.  S.,  202  U.  S. 
344;  196  U.  S.  283.  It  is,  of  course,  just  as  much  an  offense  for 
a  Congressman  to  receive  compensation  for  services  to  a  meri¬ 
torious  claimant  as  to  one  whose  claim  is  without  merit.  The 
Congressman  and  the  claimant  paying  the  compensation  may 
believe  implicitly  that  the  claim  should  be  allowed,  and  both 
may  be  motivated  in  part  by  this  belief,  but  if  compensation  is 
received  the  statute  is  nevertheless  violated.  Compare  the 
Manton  case,  107  F.  (2d)  834,  at  page  845,  where  it  was  held 
that  it  was  wholly  immaterial  that  the  decisions  rendered  by 
Manton  might  have  been  legally  sound,  and  that  it  was  not 
error  to  refuse  a  charge  that  the  jury  might  consider  the  ques¬ 
tion  whether  the  decisions  were  correct. 

The  trial  judge  made  it  abundantly  clear  to  the  jury  that 
if  the  jury  should  believe  that  the  good  motives  testified  about 
by  May  and  Garsson,  rather  than  the  receipt  of  compensation 
by  May,  moved  the  Garssons  in  seeking  May’s  aid,  and  moved 
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May  in  serving  them  before  the  War  Department,  they  should 
acquit  (Tr.  6983-5,  6987,  6988,  6980,  6979,  7011). 

The  trial  judge  did  not  “minimize  the  theory  of  the  defense” 
and  did  not  “overemphasize  the  government’s  position.”  Coun¬ 
sel’s  statement  to  this  effect  and  references  to  the  judge’s  tone 
of  voice  and  gestures  should  be  read  in  connection  with  the 
trial  judge’s  comment  on  page  6999  when  the  complaint  was 
made.  The  accusation  is  unfounded  in  fact  and  there  is  noth¬ 
ing  in  the  record  to  support  it. 

The  cases  cited  by  appellants  are  clearly  distinguishable  and 
are  not  authority  for  reversal  on  this  ground. 

11  (e)  Alleged  bias  in  allegedly  requiring  of  defense  list  of 

witnesses 

On  May  5,  1946,  the  Trial  Judge,  in  a  bench  conference, 
discussed  with  counsel  for  the  Government  and  the  defense  the 
matter  of  issuing  subpoenaes  to  prominent  Government  offi¬ 
cials.  Mr.  Magee,  attorney  for  May,  had  issued  a  subpoena 
for  General  George  Marshall,  Secretary  of  State,  calling  for 
his  appearance  on  May  5,  1946.  The  Government  had  not 
indicated,  as  of  that  time,  when  it  proposed  to  rest  its  case  in 
chief  and,  in  fact,  did  not  rest  until  eleven  days  later.  The 
Trial  Judge  advised  counsel  that  he  had  received  a  telephone 
message  from  Mr.  Fahy,  legal  advisor  to  the  Secretary  of  State, 
the  Friday  previous  (May  2,  1947),  who  stated  that  Secretary 
Marshall  had  received  the  subpoena  referred  to  above  and  that 
he,  the  Trial  Judge,  then  told  Mr.  Fahy  that  the  Secretary 
would  not  have  to  appear.  (Tr.  1141).  Mr.  Magee  stated 
that  he  had  told  the  General’s  Aide  that  the  General  would 
not  have  to  appear  until  later  notified  but,  apparently,  the 
General  had  not  received  Mr.  Magee’s  message  (Tr.  1141). 
The  Trial  Judge  then  stated  that  while  he  did  not  believe  that 
counsel  would  abuse  the  process  of  the  court,  he  would  not 
permit  the  reckless  issuance  of  subpoenas  as  he  did  not  want 
citizens  prominent  in  Government  and  business  sitting  around 
in  the  witness  room  waiting  to  be  called  (Tr.  1142, 1143).  The 
court  concluded  by  saying  that  he  wanted  an  offer  of  proof 
before  General  Marshall  and  persons  in  similar  circumstances 
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were  called  (Tr.  1141,  1142).  The  court  pointed  out,  further, 
that  his  ruling  did  not  apply  to  witnesses  willing  to  come  (Tr. 
1142).  When  one  of  the  counsel  for  May  stated  that  they 
had  subpoenaed  several  witnesses  similar  in  importance  to 
General  Marshall,  the  court  replied  that  he  intended  to  instruct 
the  marshal  to  advise  him  in  advance  of  the  names  of  the 
persons  subpoenaed  “by  either  side”  and  he  would  ask  for  offers 
of  proof,  if  necessary  (Tr.  1143,  1144).  But  the  court  made 
it  clear  that  neither  side  was  required  to  furnish  the  other  a 
list  of  its  witnesses  (Tr.  1144). 

We  submit  that  it  was  a  commendable  and  proper  considera¬ 
tion  of  the  court  that  the  Secretary  of  State  and  other  officials 
should  not  be  compelled  to  sit  idle  in  a  witness  room,  in  times 
as  grave  as  these,  and  at  the  expense  of  the  national  welfare. 
Counsel  for  the  defense  did  not  object  to  the  ruling,  nor  did 
they  indicate  other  than  approval  and  concurrence.  In  fact, 
counsel  for  Garsson  stated  that  the  court  was  “a  million  times 
right”  (Tr.  1143)  and  that  the  defense  would  cooperate  with 
the  court  as  “we  know  what  you  have  in  mind”  (Tr.  1144). 
Although  not  stated  in  their  briefs,  the  defense  never  submitted 
a  list  of  its  witnesses  to  the  court  nor  did  the  court  thereafter 
request  any  such  list  from  the  defense.  Nor  did  the  court 
request  or  receive  offers  of  proof  under  its  ruling  at  the  bench 
conference.  Thus,  the  court’s  sensible  handling  of  this  situa¬ 
tion  prevented  further  abuse  of  process. 

The  contention  of  the  defense  that  the  court,  in  the  matter 
under  discussion,  required  the  defendants  to  furnish  details 
of  the  defense  to  the  Government  is  a  distortion  of  facts  and 
a  deliberate  reflection  on  the  court. 

But  the  defense,  further,  seeks  to  use  this  situation  as  the 
basis  for  an  assertion  that  the  court  was  biased  and  prejudiced 
against  the  defendants,  contending  that  the  day  after  this 
bench  conference,  the  court  did  not  compel  Government  counsel 
to  answer  the  question  of  the  counsel  for  Garsson  and  inform 
him  whether  the  Government  intended  to  call  Colonel  Hunt 
as  a  witness  (Tr.  1318,  May  6, 1947). 

The  Government  had  introduced  the  testimony  of  Mr.  Cox 
and  Colonel  French  relative  to  a  conference  in  May’s  office 
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where  May  interceded  in  behalf  of  Batavia  to  prevent  can¬ 
cellation  by  the  Quartermaster  Corps  of  a  tent  pole  contract, 
in  the  performance  of  which  Batavia  was  delinquent.  Both 
witnesses  testified  that  Colonel  Hunt  was  present  at  the  con¬ 
ference.  After  the  defense  had  concluded  cross-examination 
of  Colonel  French,  and  another  witness  (Rapp)  had  been  called 
to  the  stand  and  completed  his  direct  examination,  counsel  for 
Garsson  asked,  in  the  presence  of  the  jury,  whether  Govern¬ 
ment  counsel  proposed  to  call  Colonel  Hunt.  It  was  obvious, 
of  course,  that  the  purpose  of  this  question  was  not  to  elicit  in¬ 
formation  but  for  its  possible  effect  on  the  jury.  If  counsel  for 
the  Government  had  advised  it  intended  to  call  Colonel  Hunt 
and,  inadvertently  or  for  other  reasons,  had  not  done  so,  or  if 
the  Government  had  stated  it  did  not  propose  to  call  Colonel 
Hunt,  defense  counsel  would  have  argued  with  vigor  to  the 
jury  that  he  was  compelled  to  call  the  witness  to  clear  up  the 
matter  and  that  the  Government  was  concealing  evidence. 
Whatever  may  be  the  merits  of  those  tactics,  Government  coun¬ 
sel  stated  to  the  court:  “I  don’t  think  they  can  require  us  to 
answer  questions  like  that”  (Tr.  1318)  to  which  the  court 
replied  “No,  you  may  answer  that  or  not,  as  you  please”  (Tr. 
1318).  And  counsel  for  Garsson  then  stated,  “I  agree  with 
that”  (Tr.  1318). 

Certainly,  under  the  ruling  of  the  court  at  the  bench  con¬ 
ference,  the  Government  was  not  compelled  to  advise  the 
defense  whether  or  not  it  intended  to  call  Colonel  Hunt  (Tr. 
1144).  But  assuming  the  contrary,  it  is  preposterous  to  con¬ 
clude  even  under  such  a  ruling  that  the  name  of  a  prospective 
witness  was  to  be  submitted  in  the  presence  of  the  jury.  In¬ 
stead  of  indicating  bias  and  prejudice  on  the  part  of  the  court, 
it  shows  the  exercise  by  the  court  of  soundness  in  its  rulings. 

(f)  The  remarks  made  by  the  Judge  during  the  trial  were  not  prejudicial 

The  appellants  assign  as  error  certain  statements  made  by 
the  Trial  Judge  during  the  course  of  the  trial.  The  triviality 
of  these  assigned  errors  must  be  apparent  to  this  court.  Never¬ 
theless,  we  deem  it  necessary  to  discuss  these  matters  as  refu¬ 
tation  of  the  assertion  that  the  defendants  were  denied  a  fair 
trial.  In  contradiction  of  the  defendants,  the  Government 
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alleges  that  the  conduct  of  the  Trial  Judge,  throughout  this  long 
and  wearing  trial,  was  in  the  highest  traditions  of  the  Federal 
Judiciary.  Assertions  by  the  defendants  that  the  Trial  Judge 
indicated  impatience,  conducted  himself  so  as  to  indicate  bias, 
or  ridiculed  the  defense  counsel  are  not  light  charges.  Nor 
are  they  supported  in  the  record. 

(1)  The  comments  of  the  Judge,  at  pages  1273-1277,  arose 
out  of  a  deliberate  and  studied  attempt  by  Garsson’s  counsel 
to  develop  in  cross-examination  the  production  record  of  Ba¬ 
tavia  in  spite  of  the  court’s  often  repeated  ruling  that  such 
evidence  -was  inadmissible  (Tr.  1267).  The  court  here  refused 
to  permit  the  question  and  patiently  explained  why  the  evi¬ 
dence  was  inadmissible  (Tr.  1267).  The  trial  judge’s  reference  to 
the  “flowers  that  bloom  in  the  spring”  was  a  well  chosen  illus¬ 
tration  of  the  immateriality  of  the  production  record.  The 
whole  of  the  colloquy  is  not  stated  in  the  appellant’s  Appendix 
and  the  court  may  desire  to  refer  to  pages  1273-1277  of  the 
transcript. 

(2)  In  the  cross-examination  of  Colonel  Jank,  who  testified 
in  direct  examination  with  reference  to  telephone  calls  which 
he  had  received  from  May,  counsel  for  the  Garssons  asked 
whether  the  8-inch  shell  was  used  on  the  Siegfried  line.  One 
of  the  Government’s  counsel  objected,  whereupon  the  court 
stated  that  “I  do  not  see,  to  save  my  life,  how  that  is  relevant 
and  neither  do  you,  do  you?”  (Tr.  1372).  Counsel  for  the 
Garssons  explained  his  reason  for  asking  the  question,  and 
the  court  then  permitted  the  question,  to  which  the  witness 
answered  he  did  not  know  (Tr.  1372-1373).  The  assertion 
here  by  the  appellants  that  this  remark  of  the  Judge  showed 
impatience  with  the  trial,  was  belittling  of  his  efforts  to  pro¬ 
tect  his  clients,  and  made  him  appear  ridiculous  and  silly  is 
unsupported  by  any  fair  interpretation  of  the  situation.  The 
court  was  endeavoring  to  elicit  the  reasons  why  the  counsel  be¬ 
lieved  the  question  was  admissible.  Rather  than  illustrating 
impatience,  the  situation  shows  the  Trial  Judge  inviting  dis¬ 
cussion  by  counsel  when  his  first  conclusion  was  against 
permitting  the  question. 
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(3)  In  the  direct  examination  of  General  Campbell,  Chief 
of  Ordnance,  Government  counsel  asked  the  witness  whether 
he  “made  it  plain  to  [May]  that  you  felt  you  had  an  efficient 
organization  in  Chicago”  (Tr.  1474-1475).  Counsel  for  the 
Garssons  and  counsel  for  May  objected  to  the  question  on  the 
grounds  that  it  called  for  a  conclusion  and,  in  fact,  counsel  for 
the  Garssons  stated  “We  have  no  objection  to  what  he  [Camp¬ 
bell]  said”  (Tr.  1475).  The  court  agreed  with  that  contention 
and  the  record  then  shows  (Tr.  1475) : 

The  Court.  I  suppose  if  he  asked  him  if  he  ever  told 
him  [May]  he  had  an  efficient  organization  that  would 
be  alright. 

Did  you  ever  tell  him  you  had  an  efficient  organiza¬ 
tion  in  Chicago? 

The  Witness.  Yes  sir;  I  did,  Your  Honor. 

Neither  counsel  objected  to  the  question.  It  was,  as  shown 
above,  the  very  question  to  which  counsel  for  the  Garssons 
stated  he  had  no  objection.  And  to  contend  that  the  question 
asked  by  the  court  indicates  “bias  and  prejudice  in  favor  of  the 
Government”  is  an  unwarranted  aspersion  upon  the  court,  com¬ 
pletely  disproved  in  this  instance  by  the  record  itself.  We 
would  indicate  to  the  court  at  this  point,  the  danger  of  re¬ 
moving  phrases  and  sentences  from  their  context,  italicizing 
them  and  then  making  assertions  of  misconduct,  bias,  and  prej¬ 
udice  on  the  basis  of  those  isolated  statements. 

(4)  During  cross-examination  of  May,  counsel  for  the  Gars¬ 
sons  asked  whether  “a  Congressman’s  job  [was]  a  full  time  job 
or  do  you  mean  you  gave  it  a  full  time  job”  (Tr.  3342).  The 
court  directed  the  witness  not  to  answer  assigning  as  his  reasons 
that  the  witness  had  “already  gone  over  that”  and  “told  us 
how  hard  he  worked  and  what  he  did.”  (Tr.  3342).  The  as¬ 
sertion  that  the  court  was  here  minimizing  May’s  record  as 
Chairman  of  the  House  Military  Affairs  Committee  is  unwar¬ 
ranted.  Certainly,  a  Trial  Judge  does  not  have  to  inflict  upon 
a  jury  constant  repetition  of  evidence  already  covered. 

(5)  Counsel  for  the  Garssons  contends  that  the  court  re¬ 
primanded  him  when  he  attempted  to  establish  the  reputation 
of  May  through  the  witness,  General  Eisenhower.  The  court, 
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it  is  submitted,  did  not  reprimand  the  counsel  but  indicated 
simply  and  in  understandable  fashion  that  the  counsel  was  not 
establishing  reputation  in  a  proper  manner.  Whatever  may 
be  defense  counsel’s  conception  of  “Hornbook  law,”  the  court 
was  correct  in  its  ruling.  Counsel,  himself,  recognized  the 
validity  of  that  ruling  and  finally  asked  the  appropriate  ques¬ 
tion.  Counsel  must  have  known  that  the  General  was  not 
qualified  as  a  character  witness,  and  was  simply  hoping  for  some 
favorable  answer  from  this  distinguished  witness  to  improper 
questions. 

(6)  When  Garsson  was  testifying  in  his  behalf,  his  counsel 
asked  Garsson  to  state  his  contributions  to  the  war  effort.  This 
question  was  objected  to  by  Government  counsel  (Tr.  3915). 
In  the  question,  immediately  preceding  this  one,  Garsson  was 
asked  “You  have  testified  that  some  of  these  contracts  were 
given  to  you  because  of  certain  contributions  which  you  made 
in  the  development  or  the  process  of  manufacturing  munitions 
of  war”  and  he  answered  that  he  had  so  testified  (Tr.  3915).. 
After  Government  counsel  objected,  a  colloquy  ensued  between 
counsel  for  the  Garssons  and  the  Trial  Judge  who  stated  that 
he  did  not  consider  that  testimony  admissible  at  that  point,  if 
admissible  at  all  (Tr.  3916-3920).  During  that  discussion  the 
court  said  that  if  counsel  wanted  the  witness  to  testify  “that 
because,  say,  he  invented  some  gadget,  or  something  or  other” 
that  it  resulted  in  his  obtaining  contracts,  the  evidence  was  in¬ 
admissible.  Counsel  for  the  Garssons  does  not  indicate  in  his 
brief  that  the  comment  was  made  in  connection  with  a  discus¬ 
sion  relative  to  the  admissibility  of  evidence  but  charges  that 
the  court  “minimized  the  entire  defense.”  On  the  facts  stated 
above,  it  is  apparent  that  the  appellant’s  complaint  is  without 
merit. 

(7)  When  Garsson  was  testifying  in  his  behalf,  his  counsel 
sought  to  introduce  two  letters  (DE  289  and  290)  to  show  Gars¬ 
son ’s  motive  in  contacting  May  (Tr.  4034,  4035).  Counsel 
for  the  Government  then  argued  against  the  admission  of  the 
exhibits,  that  the  testimony  was  immaterial,  and  raised  the 
question  of  the  correctness  of  a  War  Department  decision  (Tr. 
4035,  4036).  When  the  court  ruled  the  evidence  was  admis¬ 
sible,  Government  counsel  stated  that  they  understood  that. 
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they  would  not  be  permitted  to  rebut  this  testimony  (Tr.  4037), 
to  which  the  court  replied  it  “may  work  out  unfairly  to  you” 
but  that  it  was  an  inherent  difficulty  in  going  into  collateral 
matters  and  “we  will  wander  through  the  rivers,  vales,  and 
valleys”  (Tr.  4038).  Apparently,  counsel  for  the  Garssons  did 
not  then  consider  the  court’s  statement  as  impressing  upon  the 
jury  his  belief  that  the  ruling  was  more  disadvantageous  to 
the  “Government  than  the  defense.”  In  fact,  the  court’s  com¬ 
ments  caused  him  to  smile  because,  as  he  stated,  it  reminded 
him  of  the  “Letcher  County  property”  (Tr.  4038).  This,  we 
submit,  is  a  strained  effort  to  prove  that  the  comment  was  prej¬ 
udicial  and,  in  fact,  is  an  obvious  misconception  of  the  mat¬ 
ter.  Again,  it  was  a  comment  made  during  the  course  of  a  dis¬ 
cussion  with  counsel  on  the  admissibility  of  evidence  and  could 
have  had  no  influence  on  the  jury. 

(8)  Henry  Garsson  testified  at  length  concerning  his  dif¬ 
ficulties  with  the  War  Manpower  Commission.  His  counsel 
sought  the  introduction  of  a  letter  (DE  302)  detailing,  as  he 
admitted,  the  situation  he  had  orally  related  (Tr.  4082).  An 
objection  was  made  and  sustained  on  this  ground,  as  the  court 
stated,  “it  adds  nothing  to  what  the  witness  has  already  said” 
(Tr.  4083).  Counsel  for  the  Garssons  agreed  with  the  Judge 
stating  “that  is  right  except  the  fact  it  corroborates  the  situa¬ 
tion  that  it  was  actually  done  and  that  was  the  condition  that 
existed  at  that  time”  (Tr.  4083) .  Then  followed  the  statement 
quoted  in  the  brief  and  in  which  it  was  alleged  the  statement 
was  “self-serving.”  The  court  was  not,  we  submit,  unfairly 
characterizing  the  testimony  but  stating  the  legal  reasons  for 
rejecting  it. 

(9)  Henry  Garsson  related  his  version  of  the  incident  when 
General  Waitt,  while  at  Erie  Basin’s  Chicago  office,  was  called 
to  the  telephone  to  speak  to  May.  He  was  then  asked  what 
took  place  at  the  conference  between  him  and  General  Waitt, 
and  Garsson  related  that  he  told  Waitt  of  his  production  rec¬ 
ord,  the  adoption  of  his  processes  by  other  manufacturers  (Tr. 
4401,  4402),  the  difficulties  with  the  Chicago  District  (Tr. 
4402),  the  contribution  of  Erie  to  the  war  effort  (Tr.  4403), 
and  the  compliments  he  received  (Tr.  4403).  Government 
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counsel  were  finally  driven  to  asking  the  court  where  it  pro¬ 
posed  “to  stop”  this  line  of  testimony  (Tr.  4403),  whereupon  a 
colloquy  ensued  as  to  whether  the  witness  was  to  be  permitted 
to  detail  all  these  facts,  which  he  had  related  previously  at 
great  length,  and  were  mere  repetitions  admittedly  (Tr.  4401). 
At  one  point  counsel  for  the  Garssons  argued  he  was  entitled 
“to  give  the  entire  conversation  because  what  was  the  confer¬ 
ence  about?”  (Tr.  4407).  The  court  answered:  “You  are  en¬ 
titled  to  do  that  but  this  is  self-serving  every  two  minutes, 
almost”  (Tr.  4407). 

Counsel  in  the  Garssons’  brief  makes  no  reference  to  the 
background  of  this  matter  nor  that  it  appeared  in  a  colloquy 
on  the  admissibility  of  evidence.  The  facts,  themselves,  refute 
the  accusation  that  the  remark  was  “damaging  and  prejudicial.” 

And  in  the  latter  portion  of  this  colloquy,  above  referred  to, 
counsel  for  the  Garssons  contended,  in  additional  reasons,  why 
the  witness  should  be  permitted  to  relate  the  details  in  the 
manner  he  was  doing,  and  the  record  shows  the  following  (Tr. 
4408): 

Mr.  Margiotti.  When  he  was  asked  by  General 
Waitt,  “what  is  your  complaint,”  he  said,  “here  is  the 
complaint  and  this  is  the  kind  of  treatment  we  are  get¬ 
ting.” 

The  Court.  I  think  you  are  entitled  to  do  that  but  I 
don’t  see  the  necessity  of  constant  statements  by  this 
witness  now  as  to  how  good  he  was. 

Counsel  for  the  Garssons  excepted  to  this  remark  of  the 
Judge  (Tr.  440S)  and  shortly  thereafter  the  court  adjourned 
for  the  noon  recess  (Tr.  4419).  Immediately  upon  reconven¬ 
ing  for  the  afternoon  session,  the  Judge  stated  that  his  remark 
had  been  injudicious  and  that  he  apologized  to  the  counsel  and 
the  witness  and  instructed  “the  jury  to  disregard  it”  (Tr. 
4420).  The  remark  was  believed  by  the  trial  Judge  to  have 
been  improper  and  his  prompt,  direct,  and  specific  instruction 
to  the  jury  corrected  any  error. 

(10)  Oval  May,  the  niece-in-law  of  the  defendant  May, 
testified  that  she  disbursed  the  $1,500  (the  proceeds  of  a  draft 
which  May  drew  on  Batavia  and  which  the  First  National  Bank 
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of  Prestonsburg  cashed).  In  cross-examination  she  was  asked 
why  she  did  not  deposit  this  money  in  a  bank  and  draw  checks 
against  it,  after  which  question  the  record  shows  the  following 
(Tr.  5600): 

A.  Well,  because  the  lady  said  it  would  be  best  the 
other  way;  it  would  save  her  a  lot  of  time  and  it  would 
save  me. 

The  Court.  Who  said  that? 

The  Witness.  The  Lady  in  the  bank  *  *  * 

This,  the  appellant  Garsson  contends,  “emphasized  the  cross- 
examination”  of  the  defense  witness.  Surely,  this  contention 
is  frivolous. 

This  defense  witness,  Oval  May,  testified  that  she  had  de¬ 
livered  all  corporate  records  and  papers  of  Cumberland  Lumber 
Co.  to  a  Mr.  Mayo.  Those  papers  were  never  found  by  the 
Government  nor  were  they  produced  at  the  trial.  During 
cross-examination  on  this  matter,  the  court  asked  “Did  he 
[Mayo]  say  what  right  he  had  to  come  and  get  the  books”  (Tr. 
5603).  Later,  the  court  asked  when  she  delivered  the  books 
(Tr.  5603)  and  what  records  they  took  (Tr.  5603).  Further 
in  her  testimony  the  court  asked  her  if  she  had  any  books  or 
records  showing  the  several  indebtednesses  of  Cumberland 
Lumber  Co.  and  what  kind  of  a  record  it  was  (Tr.  5604).  The 
court  also  asked  if  she  checked  to  see  if  the  bills  were  actually 
owed  (Tr.  5604)  and  where  the  pay  roll  book  was  when  the 
other  records  were  taken  (Tr.  5605). 

The  statement  in  the  Garsson  brief  that  the  court  took  over 
the  cross-examination  of  the  witness  and  showed  thereby  his 
disbelief  in  her  testimony  is  an  unsupportable  conclusion 
totally  without  merit.  The  questions  asked  did  not  indicate 
a  lack  of  belief  in  her  testimony  but  were  aimed  at  clarifying 
her  testimony  for  the  jury. 

(11)  In  rebuttal  of  Henry  Garsson,  the  Government  offered 
the  testimony  of  John  N.  Royer.  Counsel  for  the  Garssons 
objected  at  one  point  stating  he  did  not  see  where  the  testi¬ 
mony  offered  was  in  contradiction  (Tr.  5775).  Government 
counsel  then  read  from  the  record  the  testimony  of  Garsson 
which  was  being  contradicted,  and  the  record  shows  the 
following: 
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Mr.  Margiotti.  But  didn’t  you  ask  him  [Henry 
Garsson]  specifically  later  on  whether  he  hadn’t  talked 
with  Mr.  Royer,  and  didn’t  he,  after  sitting  there  a 
while  thinking,  say,  yes,  I  did  talk  to  a  Revenue  Agent? 

The  Court.  I  am  perfectly  clear  in  my  own  mind, 
gentlemen.  I  overrule  the  objection  (Tr.  5776). 

Counsel  for  the  Government  and  counsel  for  the  Garssons 
were  arguing  here  their  conception  of  the  testimony.  The 
court  merely  indicated  that  he  had  a  recollection  of  that  testi¬ 
mony  and  overruled  the  objection.  The  contention  that  the 
Judge  indicated  thereby  to  the  jury  his  opinion  as  to  the  credi¬ 
bility  of  Garsson  is  fanciful. 

(12)  Francis  Flannigan,  an  attorney  for  the  Mead  Com¬ 
mittee,  rebutted  the  testimony  of  Garsson  as  to  occurrences 
when  he,  Garsson,  visited  the  Mead  Committee  in  Septem¬ 
ber  1945.  Counsel  for  the  Garssons  contended  that  he  “did 
not  know’  wrhat  they  want  to  contradict”  (Tr.  5871-5872)  and 
in  the  course  of  the  ensuing  colloquy  counsel  for  the  Garssons 
admitted  Flannigan  “has  a  right  to  testify”  provided  it  was 
different  from  what  Dr.  Garsson  said,  to  which  the  court  re¬ 
plied  that  he  “assumed  there  is  going  to  be  some  differences  or 
they  wouldn’t  call  the  witness”  (Tr.  5872). 

This  was  not,  as  contended  in  appellant  Garsson ’s  brief,  in¬ 
dication  of  bias  and  prejudice.  It  w’as  nothing  more  than  a 
paraphrasing  of  the  statement  made  by  counsel  for  the 
Garssons. 

The  remaining  matters  discussed  herein  under  this  heading 
are  not  argued  in  appellants’  briefs.  They  have,  however, 
printed  excerpts  from  the  record  beginning  at  page  16  of  the 
Appendix  of  the  Garsson  brief  which  they  characterize  as  “un¬ 
fair  comments  and  misconduct  of  district  court.”  We,  there¬ 
fore,  comment  briefly  on  these  excerpts,  cognizant  that  this 
court  recognizes  the  unfairness  of  removing  excerpts  from  con¬ 
text.  We  also  point  out  incidentally  that  no  objections  were 
made  at  the  time. 

The  triviality  of  the  reference  to  “Greeks  bearing  gifts”  at 
Tr.  365  is  apparent. 
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At  page  565  defense  counsel  asked  Fields  on  cross-examina¬ 
tion  an  improper  question,  stating  what  the  witness  allegedly 
Fad  testified.  The  judge  thereupon  questioned  the  accuracy 
of  counsel’s  statement,  as  he  had  a  perfect  right  to  do. 

At  page  669,  the  trial  judge  after  objections  and  colloquy 
asked  Brown  whether  he  dealt  with  May  “on  the  theory  he  was 
the  one  who  owned  it.”  We  submit  this  was  a  proper  ques¬ 
tion  to  end  the  colloquy.  Even  if  not  so  regarded,  prejudicial 
error  is  not  made  to  appear.  There  was  much  other  evidence 
tending  to  prove  May  the  real  or  beneficial  owner. 

The  court’s  comments  at  pages  743-4  were  obviously  justi¬ 
fiable  to  prevent  defense  counsel  from  confusing  the  witness  by 
failure  to  be  sufficiently  specific  in  his  questioning. 

At  page  837  the  Government  counsel  was  questioning  the 
witness  Glick,  whereupon  the  trial  judge  interposed  to  ask  the 
witness  some  questions,  doubtless  for  the  purpose  of  under¬ 
standing  and  clarifying  the  bookkeeping  entries  on  Erie’s  books 
about  which  the  witness  was  testifying. 

At  page  1080  a  witness,  Miss  Hagans,  was  testifying  as  to 
visits  of  Murray  Garsson  and  Freeman  to  May’s  office.  She 
was  asked  by  government  counsel  to  identify  Freeman  and  did 
so.  Then  she  was  asked  if  there  was  any  doubt  of  it,  and  the 
court  made  the  statement  complained  of  that  there  was  no 
doubt.  Freeman  \tas  represented  by  counsel,  his  identity  was 
not  an  issue  in  the  case,  and  he  later  testified,  after  the  court 
directed  a  verdict  in  his  favor. 

At  page  1149  the  court’s  question  of  the  witness  Hartley  was 
manifestly  proper,  and  the  charge  of  prejudice  and  unfairness 
not  warranted.  See  Tr.  1148-9. 

The  court’s  remarks  at  pages  1177-78  in  ruling  on  an  objec¬ 
tion  were  manifestly  not  improper. 

Appellants  complain  of  the  trial  judge’s  remarks  at  pages 
1234-5.  The  record  shows  that  defense  counsel  was  trying  to 
establish  the  schedule  of  deliveries  on  tent  poles,  an  immaterial 
matter.  The  judge  was  simply  explaining  his  ruling  to  defense 
counsel,  which  defense  counsel  then  promptly  proceeded  to  ig¬ 
nore  by  asking  the  same  question.  The  unlimited  patience  of 
the  trial  judge,  now  assailed  as  unfair,  biased,  and  prejudicial, 
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is  clearly  demonstrated  in  his  toleration  of  the  provoking  and 
exasperating  disregard  of  the  judge’s  ruling.  See  the  balance 
of  the  interrogation  of  this  witness,  pages  1235-6. 

To  say  that  the  court  criticized  defense  counsel  for  going  into 
too  much  detail  at  pages  2608-13  is  not  supported  by  the  record. 
He  was  simply  questioning  the  admissibility  of  a  document 
which  was  finally  admitted  (Tr.  2613). 

Next  appellants  point  to  pages  2918-19,  but  this  colloquy 
only  shows  the  patience  of  the  court. 

The  remark  “we  will  save  time  by  not  arguing  about  it”  was 
in  answer  to  defense  counsel’s  persistent  argumentative  con¬ 
tradiction  of  the  court. 

The  questions  by  the  court  at  pages  3182-83  and  at  3191-92 
certainly  were  not  improper  and  were  for  the  purpose  of  clari¬ 
fication.  At  page  3182  the  judge  stated  “This  isn’t  clear 
to  me.” 

At  page  3483  Government  counsel  was  objecting  to  the  de¬ 
fense  putting  on  another  witness  and  delaying  the  cross- 
examination  until  next  day  of  R.  V.  May,  son  of  the  defendant 
(Tr.  3483-4).  The  court  simply  stated  he  did  think  it  a  bit 
unfair  (to  which  defense  counsel  then  agreed)  but  would  per¬ 
mit  it  nevertheless. 

The  reference  to  the  colloquy  when  defense  counsel  asked 
improper  questions  of  General  Eisenhower  in  attempting  to 
make  him  a  character  witness,  has  already  been  discussed. 

Defense  counsel,  before  court  convened  for  the  morning  ses¬ 
sion  had  an  8-inch  shell  delivered  to  the  courtroom  and  placed 
on  their  table.  This  shell,  highly  polished  and  resting  on  a 
platform,  was  in  open  view  of  the  jury  and  within  six  feet  of 
the  jury  box.  Counsel  had  not  obtained  the  permission  of  the 
court  to  bring  that  shell  into  the  courtroom.  Obviously,  the 
purpose  of  the  defense  counsel  was  to  impress  the  jury  and  if 
the  jury  saw  the  shell,  the  desired  effect  was  accomplished  even 
if  the  introduction  of  the  shell  into  evidence  as  an  exhibit  was 
later  rejected.  And  when  offered,  the  court  did  reject  it  (Tr. 
4217). 

The  trial  judge,  when  convening  court,  saw  the  shell  at  the 
defense  table  and  then  instructed  counsel  for  the  defense  to 
speak  to  the  court  in  advance  if  he  desired  in  the  future  to  use 
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such  exhibits  since,  if  he  ruled  against  its  admission  in  evidence, 
the  effect  of  the  exhibit,  would  have  already  been  created  on 
the  jury.  In  this  connection,  we  submit  that  the  statement  of 
the  judge  at  Tr.  4033  was  not  accurately  recorded  by  the  court 
stenographer  and  that  the  trial  judge’s  remarks  were  those  we 
have  recounted. 

Counsel  for  the  defense  were  subject  to  criticism  by  the  court 
for  bringing  the  shell  into  court  and  permitting  its  examination 
by  the  jury.  Certainly  they  knew  better.  See  Vierick  v. 
United  States,  76  App.  D.  C.  262;  130  F.  (2d)  945. 

Next,  appellants  cite  page  4037.  The  alleged  improper  re¬ 
marks  have  already  been  discussed. 

The  excerpt  from  page  4213  is  obviously  inconsequential. 

The  reference  to  pages  4404-06  also  has  been  discussed 
elsewhere. 

From  the  excerpt  from  pages  5262-63,  it  is  obvious  the  court 
was  not  clear  as  to  the  testimony  and  was  simply  asking  clarify¬ 
ing  questions. 

(g)  The  court’s  comments  that  defendants  could  testify  were  not  unfair  or 

prejudicial 

The  appellants  contend  that  the  Trial  Judge  commented  on 
the  failure  of  the  defendants  to  testify  under  such  circumstances 
as  constitutes  reversible  error.  We  propose  to  consider  this 
matter  both  on  the  basis  of  the  facts  and  the  law  to  demonstrate 
the  invalidity  of  that  assertion. 

The  Government  introduced  the  testimony  of  General  Hardy 
who  testified  concerning  a  telephone  call  he  received  from  May 
concerning  the  cut-back  by  the  War  Department  of  contracts 
held  by  Batavia  to  manufacture  8-inch  shells  (Tr.  1556-1561). 
On  cross-examination,  counsel  for  the  Garssons  sought  to  de¬ 
velop  from  this  witness  the  factors  considered  by  the  War  De¬ 
partment  in  cutting  back  this  contract.  Counsel  for  the  Gov¬ 
ernment  objected,  whereupon  a  colloquy  ensued  between  the 
Trial  Judge  and  the  counsel  for  the  Garssons,  who  contended 
that  he  had  a  right  to  show  the  motives  of  the  Garssons  as  ex¬ 
plaining  their  reasons  for  contacting  May  (Tr.  1567).  The 
Trial  Court  then  agreed  that  the  motives  of  the  Garssons  could 
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be  shown  (Tr.  1568),  whereupon  the  witness  was  asked  if  he 
knew  that  another  manufacturer  of  shells  had  been  cut  back 
only  a  small  amount  and  that  his  price  was  higher  than  that 
of  the  Garssons,  who  complained  to  Hardy  that  this  was  unfair 
treatment  (Tr.  156$).  An  objection  to  this  question  was  sus¬ 
tained  by  the  Judge,  who  then  explained  how  he  would  permit 
motives  to  be  explained,  and  in  the  course  of  that  explanation 
made  the  comments  of  which  the  appellants  complain  (Tr. 
1569, 1571, 1573, 1574)  and  in  the  colloquy  with  defense  counsel 
which  followed. 

Henry  Garsson,  on  direct  examination,  was  testifying  con¬ 
cerning  his  knowledge  of  the  Heath-Rapp  partnership  (Tr. 
4271) .  Counsel  for  Garssons  sought  to  introduce  an  agreement 
(DE  337)  which  had  been  entered  into  between  Heath  and 
Batavia  (Tr.  4274)  and  which  was  in  settlement  of  the  difficul¬ 
ties  which  had  arisen  between  Heath  and  Batavia  (Tr.  4275). 
Defense  counsel  stated  this  exhibit  showed  the  interest  of  the 
parties,  among  them  being  Murray  Garsson,  in  the  partnership 
agreement  with  Rapp  and  Heath  (Tr.  4275).  The  court 
stated  the  exhibit  was  hearsay  and  the  record  shows  the  fol¬ 
lowing  (Tr.  4275-4276). 

Mr.  Margiotti.  Oh,  no;  it  isn’t  hearsay  because  it  is 
the  parties  themselves. 

The  Court.  Well,  what  parties? 

Mr.  Margiotti.  Murray  Garsson,  who  is  one  of  the 
defendants. 

The  Court.  And  he  is  making  the  statement  in  that 
contract. 

Mr.  Margiotti.  Certainly. 

The  Court.  But  he  is  not  making  it  on  the  witness 
stand. 

Mr.  Margiotti.  Certainly,  but  this  is  a  statement 
showing  he  had  no  interest. 

The  appellants  contend,  further,  that  the  Judge  made  a  sim¬ 
ilar  comment  during  the  testimony  of  the  witness  Lind,  who  had 
been  called  as  a  witness  by  the  defense.  The  record  shows  that 
the  defendant  May  had  already  completed  his  testimony  and 
that  Henry  Garsson,  who  was  then  testifying,  was  withdrawn 
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by  the  defense  to  permit  Lind  to  testify  (Tr.  4376).  The  de¬ 
fense,  through  Lind,  was  attempting  to  show  that  he  was  not 
the  “Acrobat”  concerning  whom  Colonel  Hauck  testified  Mur¬ 
ray  Garsson,  Freeman  and  May  sought  a  draft  deferment. 
Counsel  for  the  Government  objected  to  the  testimony  of  Lind 
on  the  ground  that  it  was  not  rebuttal  of  Colonel  Hauck  (Tr. 
4377),  whereupon  a  colloquy  ensued  between  the  Trial  Judge 
and  counsel  for  the  Garssons.  The  Trial  Judge  was  not  certain 
whether  this  testimony  was  collateral  (Tr.  4383)  and  stated 
(Tr.  4383) : 

The  Court.  In  other  words,  what  is  the  difference  be¬ 
tween  my  ruling  that,  while  Mr.  Garsson  can  say  that 
the  situation  in  my  plant  is  such  and  such,  the  time  was 
so  and  so  and  ‘it  was  terrible  and  I  had  to  do  something 
about  it.’  My  ruling,  while  I  would  permit  him  to 
testify  to  that,  I  wouldn’t  permit  you  to  call  somebody 
else  to  show  it  is  true.  What  is  the  difference  between 
that  ruling  and  this  situation? 

For  the  reason  that  the  witness  Garsson  was  already  testify¬ 
ing,  there  is  no  grounds  for  the  assertion  of  this  error.  Also, 
the  comment  did  not  refer  to  the  other  defendants.  Green  v. 
United  States,  266  Fed.  779  (C.  C.  A.  8). 

The  record  does  not  show,  nor  do  the  defendants  allege,  that 
there  was  an  objection  made  to  any  of  the  comments  in  ques¬ 
tion.  In  the  absence  of  an  objection,  the  protection  of  the 
statute  (Act  of  March  16,  1878,  C.  70;  20  Stat.  30;  U.  S.  C., 
Title  28,  Section  632)  must  be  deemed  to  have  been  waived. 
York  v.  United  States,  241  Fed.  656  (C.  C.  A.  9) ;  Noble  v. 
United  States,  284  Fed  253  (C.  C.  A.  3) ;  U.  S.  v.  Brockman , 
1  F.  2d.  528.  In  the  York  case  the  court  commented  in  the 
presence  of  the  jury,  that  the  testimony  of  the  defendant  was 
more  important  than  a  letter  which  he  wrote,  to  which  remark 
no  exception  was  taken.  Cf.  Linden  v.  United  States,  296  Fed. 
104  (C.  C.  A.  3);  McKnight  v.  United  States,  115  Fed.  972 
(C.  C.  A.  6).  Assuming  that  the  remarks  were  violative  of 
U.  S.  C.,  Title  28,  Section  632,  they  were  susceptible  of  correc¬ 
tion  by  the  court.  Wilson  v.  United  States,  149  U.  S.  60;  Mc¬ 
Knight  v.  United  States,  supra.  Ordinarily,  errors  in  the  trial 
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must  be  called  to  the  attention  of  the  court  to  afford  the  Trial 
Judge  an  opportunity  to  correct  them.  Troutman  v.  United 
States,  100  F.  (2d)  628  (C.  C.  A.  10) ;  compare  rule  51  Federal 
Rules  of  Criminal  Procedure.  But,  in  any  event,  the  comments 
made  by  the  judge,  and  the  circumstances  under  which  they 
were  made,  w’ere  not  intended  as  a  comment  on  the  failure  of 
the  defendants  to  testify  nor,  we  submit,  would  the  jury  to 
whom  the  remarks  w’ere  not  addressed,  naturally  and  necessarily 
understand  them  to  be  of  that  character.  In  fact,  the  expe¬ 
rienced  counsel  for  the  Garssons  did  not  so  construe  them,  else 
he  would  have  noted  objections.  The  record  showrs  that  the 
court  in  its  charge  on  request  instructed  the  jury  that  no  un¬ 
favorable  inference  could  be  drawn  against  the  defendant  Mur¬ 
ray  Garsson  because  he  failed  to  testify  in  his  behalf. 

(h)  The  court  did  not  err  in  refusing  to  examine  the  jurors  as  to  whether 
they  read  newspaper  articles  during  the  trial 

During  the  trial,  counsel  for  defendants  called  to  the  atten¬ 
tion  of  the  Trial  Judge  certain  newspaper  articles  w’hich  they 
stated  to  the  court  were  prejudicial  and  inflammatory.  There 
was  no  intimation  (except  in  the  Buckley  incident  discussed 
elsewhere)  that  the  government  counsel  furnished  ally  of  the  in¬ 
formation  to  newspaper  reporters  or  inspired  its  publication. 
Even  the  details  of  bench  conferences,  which  were  considered 
most  confidential,  were  published  in  some  instances,  and  the 
court  instructed  all  attorneys  and  parties  not  to  make  that  in¬ 
formation  available  to  the  Press.  Nevertheless,  on  May  16, 
1947,  the  details  of  a  bench  conference  were  reported,  and  the 
Trial  Judge  ascertained  that  the  appellant  May,  after  consult¬ 
ing  w’ith  one  of  his  attorneys,  had  furnished  the  information 
to  the  Press  (Tr.  2274-2277). 

The  defendants  contend  here  that  the  court  should  have  di¬ 
rected  a  mistrial,  and  abused  his  discretion  by  not  examining 
each  juror  as  to  whether  he  had  read  any  of  the  articles.  We 
submit  that  the  Trial  Judge,  in  his  handling  of  the  matter,  was 
correct.  Frequently,  and  almost  daily,  the  court  instructed 
the  jury  not  to  read  newspapers  or  listen  to  the  radio  accounts 
of  the  trial.  As  an  illustration  of  his  efforts  to  protect  the  jury 
from  undue  influence,  the  court  instructed  the  jury  on  April  29, 
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1947,  after  counsel  for  the  defendants  had  called  an  article  con¬ 
cerning  the  “fix  of  the  Jury”  to  his  attention,  that  they  should 
not  mingle  with  the  people  in  the  halls  of  the  Courthouse  nor 
heed  any  comment  about  the  evidence  from  outside  sources 
(Tr.  652-654).  Again,  on  May  16,  1947,  when  counsel  had 
called  to  the  court’s  attention  a  newspaper  article  published 
after  the  court  had  directed  a  verdict  for  Freeman,  the  Trial 
Judge  advised  the  jury  that  his  action  in  dismissing  as  to  Free¬ 
man  was  not  to  be  considered  by  them  “for  or  against  the  de¬ 
fendants”  and  to  keep  their  minds  open  until  they  had  heard 
all  the  evidence  (Tr.  2277-2278).  But  it  was  not  incumbent 
upon  the  Judge  to  interrogate  the  jury  in  each  instance  as  to 
whether  they  had  read  the  newspaper  article  in  question.  Har¬ 
ris  v.  United  States ,  63  App.  D.  C.  232,  71  F.  (2d)  532.  Nor 
was  it  requisite  that  the  judge  harass  the  jury  by  subjecting 
them  to  an  inquisition  nor  indicate  his  lack  of  belief  in  their 
integrity  merely  upon  the  unsupported  suspicion  of  defense 
counsel.  See  United  States  v.  Holt,  168  Fed.  141,  147,  148. 
The  judge,  in  the  exercise  of  his  discretion,  believed  they  were 
honest  and  complying  with  the  court’s  instructions  (Tr.  4498). 
And  the  court  was  correct  in  assuming,  in  the  absence  of  in¬ 
formation  to  the  contrary,  that  the  jurors  were  obeying  his 
positive  and  direct  instructions.  United  States  v.  Rollnick,  91 
F.  (2d)  911,  (CCA  2) ;  Coplin  v.  United  States,  88  F.  (2d)  652 
(CCA  9) ;  United  States  v.  Rice,  195  Fed.  171  (S.  D.  N.  Y.). 

The  publication  of  allegedly  inflammatory  articles  during  a 
trial  is  not  sufficient  grounds,  when  standing  alone,  for  the 
granting  of  a  new  trial  or  declaring  a  mistrial.  Holt  v.  United 
States,  218  U.  S.  245;  Mattox  v.  United  States,  146  U.  S.  140; 
Welch  v.  United  States,  77  App.  D.  C.  317,  135  F.  (2d)  465. 
In  Holt  v.  United  States,  where  jurors  admitted  reading  news¬ 
paper  accounts,  the  court  said: 

We  are  dealing  with  a  motion  for  a  new  trial,  the 
denial  of  which  cannot  be  treated  as  more  than  matter 
of  discretion  or  as  ground  for  reversal,  except  in  very 
plain  circumstances  indeed.  Mattox  v.  United  States, 
146  U.  S.  140.  See  Holmgren  v.  United  States,  217  U.  S. 
509.  It  would  be  hard  to  say  that  this  case  presented  a 
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sufficient  exception  to  the  general  rule.  The  Judge  did 
not  reject  the  affidavit,  but  decided  against  the  motion 
on  the  assumption  that  more  than  it  ventured  to  allege 
was  true.  As  to  his  exercise  of  discretion,  it  is  to  be 
remembered  that  the  statutes  or  decisions  of  many 
States  expressly  allow  the  separation  of  the  jury  even 
in  capital  cases.  Other  States  have  provided  the  con¬ 
trary.  The  practice  has  varied,  with  perhaps  a  slight 
present  tendency  in  the  more  conservative  direction.  If 
the  mere  opportunity  for  prejudice  or  corruption  is  to 
raise  a  presumption  that  they  exist,  it  will  be  hard  to 
maintain  jury  trial  under  the  conditions  of  the  present 
day.  Without  intimating  that  the  judge  did  not  go 
further  than  we  should  think  desirable  on  general  prin¬ 
ciples,  we  do  not  see  in  the  facts  before  us  any  conclu¬ 
sive  ground  for  saying  that  his  expressed  belief  that  the 
trial  was  fair  and  that  the  prisoner  has  nothing  to  com¬ 
plain  of  is  wrong. 

And  in  Welch  v.  United.  States ,  supra,  inflammatory  newpaper 
articles  were  found  in  the  jury  room  but  the  court  determined 
that  they  had  not  been  read  by  the  jury.  In  an  exhaustive 
opinion,  where  the  authorities  are  collected,  this  court  said : 

In  this  situation,  it  is  necessary  to  reconcile  our  so¬ 
licitude  for  the  rights  of  accused  persons,  on  the  one 
hand,  wdth  our  insistence  upon  the  freedom  of  the  press, 
on  the  other.  We  are  not  willing  in  this  country,  to  ex¬ 
ercise  such  severe  restraints  upon  newspaper  publicity 
during  trials,  as  has  been  done  in  England.  This  has 
resulted  sometimes,  in  embarrassment;  but,  neverthe¬ 
less,  so  long  as  the  press  falls  short  of  actual  contempt, 
it  is  better  to  depend  upon  the  self-imposed  restraints 
and  disciplines  of  the  professional  group,  than  to  stifle 
and  censor  a  traditionally  free  press  By  governmental 
restraints.  This  being  true,  it  results  that  our  courts 
must  operate,  realistically,  under  conditions  which 
sometimes  imperil  the  purity  of  verdicts.  It  would  be 
completely  unrealistic  to  hold  that  disqualification  of 
the  jury  occurs  whenever  police  officers  overstep  the 
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bounds  of  proper  conduct,  by  releasing  information  con¬ 
cerning  accused  persons,  or  when  newspapers,  violate 
their  own  canons  of  professional  conduct,  printing  in¬ 
flammatory  articles  during  the  course  of  a  trial.  As  Mr. 
Justice  Holmes  has  said:  “If  the  mere  opportunity  for 
prejudice  or  corruption  is  to  raise  a  presumption  that 
they  exist,  it  will  be  hard  to  maintain  jury  trial  under 
the  conditions  of  the  present  day.”  Unless  the  jurors 
were  improperly  influenced,  or,  at  least,  unless  there  is 
reason  to  believe  that  they  were  subjected  to  improper 
influence  by  such  articles,  there  is  no  occasion  for  de¬ 
claring  a  mistrial.  In  the  present  case,  there  was  noth¬ 
ing  to  indicate  that  the  jury  or  any  juror  had  been  so 
influenced  or  in  any  way  affected.  The  trial  judge  acted 
promptly  and  properly  to  meet  the  situation,  and  no 
harm  resulted  to  appellants. 

There  was  no  showing  during  the  trial  that  the  jurors  were 
reading  the  newspaper  articles  or  if  they  had  read  the  articles 
that  they  were  thereby  influenced.  Mattox  v.  United  States, 
146  U.  S.  140;  United  States  v.  Reid,  12  How  (U.  S.)  361,  366; 
Welch  v.  United  States,  supra;  Tinkoft  v.  Uniteed  States,  86 
F.  (2d)  868,  879  (CCA  7),  cert.  den.  301  U.  S.  689;  Pfofi  v. 
United  States,  85  F.  (2d)  309,  311  (CCA  7) ;  Paschen  v.  United 
States,  70  F.  (2d)  491  (CCA  7).  And  this  court  has  held  that 
even  where  the  jury  read  inflammatory  articles,  it  was  not  an 
abuse  of  discretion  for  the  Trial  Judge  to  refuse  a  new  trial. 
Beard  v.  United  States,  65  App.  D.  C.  231;  82  F.  (2)  837,  cert, 
den.  298  U.  S.  655.  See,  also  Bratcher  v.  United  States,  149  F. 
(2d)  742,  747.  In  the  Beard  case,  the  court  said : 

This  leaves  only  for  consideration  the  denial  of  the 
motion  for  a  new  trial  and  in  arrest  of  judgment  based 
on  the  allegation  that  the  jury  had  read  or  seen  the 
headline  of  a  newspaper  and  that  this  influenced  them. 
The  offending  headline  was  said  to  have  conveyed  to 
the  jury  the  information  that  gamblers  were  betting 
ten  to  one  there  would  be  an  acquittal.  Affidavits  of 
three  of  the  jurors  were  filed  to  show  that  the  jury,  in 
taking  a  ride  between  sessions  of  the  court,  had  seen 
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this  headline  and  discussed  it  in  the  jury  room,  and  were 
influenced  by  it.  The  Trial  Judge,  after  a  full  hearing, 
denied  the  motion.  Ordinarily  denial  of  motion  for  a 
new  trial  or  of  motion  in  arrest  of  judgment  is  not  re- 
viewable.  Sutton  v.  United  States  (C.  C.  A.  —  79  F. 
(2d)  863.  There  is  nothing  here  on  which  to  base  an 
exception  to  the  rule. 

Under  the  circumstances  of  the  present  case,  we  submit  that 
the  action  of  the  Trial  Judge  in  refusing  to  interrogate  the 
jurors,  declare  a  mistrial,  or  grant  a  new  trial  did  not  constitute 
reversible  error,  all  being  addressed  to  his  sound  discretion. 

After  the  jury  had  rendered  its  verdict,  been  discharged  and 
separated,  counsel  filed  a  motion  for  a  new  trial  on  the  grounds, 
among  others,  that  three  jurors  had  been  guilty  of  misconduct 
during  the  trial.  And  they  filed  an  affidavit  of  D.  M.  Gary, 
a  Washington  real-estate  man  (Testimony,  July  25, 1947,  pages 
5-8;  in  the  brief  of  appellant  May  he  is  referred  to  as  “an 
investigator”),  that  he  had  interviewed  certain  jurors  who  ad¬ 
mitted  to  him  that  they  had  read  newspaper  accounts  of  the 
trial  and  listened  to  the  radio  reports  of  the  case.  The  Trial 
Judge  denied  the  motion  of  the  defense  to  recall  the  jury  for 
examination  on  those  matters. 

As  a  matter  of  public  policy,  a  juror  will  not  be  permitted  to 
impeach  his  own  verdict  by  proving  the  misconduct  of  him¬ 
self  and  his  fellow  jurors.  McDonald  v.  Pless,  238  U.  S.  264; 
Hyde  v.  United  States,  225  U.  S.  347;  Mattox  v.  United  States r 
supra.  Further,  the  affidavit  of  Gary  was  hearsay.  Walton 
v.  Wild  Goose  Mining  &  Trading  Co.,  123  Fed.  209, 221  (C.  C.  A. 
9).  And  it  is  well  established  that  statements  made  by  jurors 
not  under  oath  after  the  trial  is  over  are  not  competent  evi¬ 
dence,  and  cannot  be  received  for  the  purpose  of  impeaching 
their  verdict.  United  States  v.  McDonald,  293  Fed.  433,  441 
(D.  C.,  D.  Minn.) ;  Walton  v.  Wild  Goose  Mining  &  Trading 
Co.,  supra.  Nor,  we  contend,  was  the  court  required  to  recall 
the  jury  after  they  had  been  dismissed  and  subject  them  to  the 
examination  requested.  In  United  States  v.  Holt,  168  Fed. 
141  (C.  C.  W.  D.  Washington),  affirmed  sub  nomine  Holt  v. 
United  States,  218  U.  S.  245,  a  similar  request  was  made  and 
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the  Trial  Judge  said  in  overruling  the  motion  (at  pages  142- 
143): 

It  is  the  opinion  of  the  court  that  the  defendant  has 
had  a  fair  trial  by  a  jury  composed  of  fair-minded,  in¬ 
telligent,  honest  men,  and  it  will  not  be  presumed  that 
they  were  influenced,  in  making  their  decision,  by  the 
newspapers.  Previous  to  the  arguments  made  to  the 
jury,  the  court  cited  one  of  the  reporters,  and  in  the 
presence  of  the  jury  interrogated  him  concerning  a  pub¬ 
lished  article  referring  to  the  case,  which  the  jurors 
necessarily  knew  was  inaccurate,  and  elicited  from  him 
an  admission  that  he  was  the  author  of  it,  and  that  he 
had  been  misinformed  in  regard  to  some  of  the  facts; 
and  thereupon  the  court  admonished  and  advised  the 
jurors  to  be  careful  to  not  give  heed  to  unreliable 
statements  published  by  the  papers,  and  on  each  oc¬ 
casion  of  adjournment  the  court  admonished  the  jurors 
to  refrain  from  talking  about  the  case  or  any  subject 
connected  with  it,  either  with  each  other  or  with  any 
person,  and  to  not  have  any  communication  on  any 
subject  whatever  with  the  parties,  witnesses,  or  attor¬ 
neys,  in  the  case,  and  to  avoid,  as  far  as  possible,  receiv¬ 
ing  any  impression  as  to  the  merits  of  the  case  other 
than  what  should  be  made  upon  their  minds  by  the  pro¬ 
ceedings  on  the  trial.  There  is  no  reasonable  ground 
for  supposing  that  either  of  the  jurors  failed  to  faith¬ 
fully  observe  these  instructions.  I  do  not  entertain 
even  a  suspicion  of  wTongdoing  on  the  part  of  either  of 
the  jurors,  therefore  I  am  unwilling  to  insult  them  by 
instituting  the  inquisition  proposed.  It  is  not  good 
practice  to  admit  the  testimony  of  jurors  to  impeach  a 
verdict  rendered  conformably  to  law,  and  it  would  not 
tend  to  promote  the  ends  of  justice  to  permit  a  defend¬ 
ant  who  has  been  convicted  of  a  heinous  crime  to  turn 
the  tables  by  putting  his  triers  on  trial,  on  a  mere  hope 
of  success  in  an  undertaking  to  extort  from  them  ad¬ 
missions  to  prove  that  the  verdict  may  have  been  based 
upon  prejudice,  and  not  upon  the  fact  of  his  guilt  proved 
by  the  testimony  of  witnesses. 
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12.  The  trial  judge  did  not  err  in  refusing  defense  requests 

to  charge 

Under  this  heading  the  appellants  complain  specifically  of 
refusal  of  six  requests.  They  submitted  at  least  fifty-eight 
(Tr.  6995). 

Taking  up  these  six,  it  appears,  first,  that  it  is  contended  the 
court  erred  in  refusing  defense  request  No.  7,  to  the  effect  that 
no  unfavorable  inference  was  to  be  drawn  from  the  fact  that 
an  indictment  was  returned  in  the  case.  It  is  apparent,  how¬ 
ever,  from  the  quotation  of  a  portion  of  the  charge  as  it  appears 
in  appellants’  brief  that  the  trial  judge  adequately  covered  this 
point.  A  reading  of  the  Schanerman  case,  cited  by  appellants, 
150  Fed.  (2d)  941  (C.  C.  A.  3),  only  convinces  that  error  was 
not  committed.  The  trial  judge  here  gave  the  very  charge 
which  there  was  requested  and  not  adequately  covered. 

Second,  appellants  argue  the  court  failed  to  tell  the  jury 
specifically,  as  requested  in  their  Request  No.  S,  that  argument 
of  government  counsel  was  not  evidence  and  “was  not  entitled 
to  any  additional  weight  or  respect  by  reason  of  the  fact  they 
were  made  by  government  counsel.”  It  was  abundantly  clear 
to  the  jury,  however,  that  they  were  to  decide  the  case  upon  the 
evidence  and  upon  nothing  else. 

Third,  it  is  said  the  court  erred  in  not  giving  Defense  Request 
No.  12,  to  the  effect  that  a  defendant’s  character  is  presumed 
good  and  the  presumption  “stands  in  favor  of  every  defend¬ 
ant  throughout  the  trial.”  The  judge  did  charge,  of  course, 
on  the  presumption  of  innocence  in  a  criminal  case  (Tr.  6950). 
Appellants’  counsel  rely  upon  Mullen  v.  U.  S.,  106  Fed.  892, 
6th  CCA,  but  that  case  was  expressly  overruled  by  the  Su¬ 
preme  Court  in  Greer  v.  U.  S.,  245  U.  S.  559,  holding  that 
there  is  no  presumption  in  a  criminal  case  that  the  accused  is 
of  good  character.  The  situation  in  the  Mullen  case  was 
patently  different  from  that  here  anyway,  in  that  the  trial 
judge  in  the  case  at  bar  had  not  commented  unfavorably  upon 
the  character  of  the  defendants. 

Fourth,  it  is  asserted  that  there  was  reversible  error  in  re¬ 
fusal  of  Defense  Requests  26,  27  and  28,  pertaining  to  consid¬ 
eration  by  the  jury  of  the  overt  acts  in  determining  whether  a 
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conspiracy  existed  as  alleged.  The  court’s  charge  on  this 
phase  of  the  case  was  correct.  Hoeppel  v.  U.  S.,  66  Ap.  D.  C.,  71, 
85  F.  (2d)  237;  McDonald  v.  U.  S.,  77  Ap.  D.  C.  33, 133  F.  (2d) 
23;  Pastrano  v.  U.  &  127  F.  (2d)  43  C.  C.  A.  4) ;  Safarik  iv. 
U.  S.,  62  F.  (2d)  89/TC.  C.  A.  8) ;  Galantos  v.  U.  S.,  80  F.  (2d) 
15  (C.  C.  A.  8);  Marx  v.  U.  S.,  86  F.  (2d)"2S45  (C.  C.  A.  8); 
U.  S.  v.  Holt,  108  F.  (2d)  365. 

In  citing  the  Glasser  case,  116  F.  (2d)  69,  counsel  has  given 
it  an  unwarranted  interpretation.  The  opinion  does  not  use 
the  word  “only”  as  counsel  would  imply  by  their  argument, 
and  is  quite  in  harmony  with  the  decisions  of  this  court  and  of 
other  Circuit  Courts  of  Appeal. 

Fifth,  it  is  argued  that  the  court  erred  in  failing  to  give  De¬ 
fense  Request  No.  49,  to  the  effect  that  the  evidence  failed  to 
prove  that  May’s  activities  in  behalf  of  Erie  and  Batavia  were 
fruitful,  and  that  the  jury  must  consider  this  alleged  lack  of 
proof  in  determining  whether  May  was  paid  compensation. 
Such  a  charge  would  have  invaded  the  province  of  the  jury. 
The  jury  might  well  have  concluded  that  the  frequent  activity 
of  the  Chairman  of  the  Military  Affairs  Committee  of  the  House 
of  Representatives  at  the  War  Department  in  behalf  of  these 
corporations  and  defendants  was  efficacious,  particularly  when 
almost  unanimously  all  War  Department  officials  and  em¬ 
ployees  who  testified  said  he  interceded  for  no  others  to  their 
knowledge.  The  request  was  for  a  wrong  principle  of  law  any¬ 
way.  If  a  Congressman  or  government  employe  receives  com¬ 
pensation,  or  agrees  to  do  so,  or  conspires  as  alleged,  it  is  not 
necessary  for  the  jury  to  find  that  his  services  were  successful. 

Sixth,  appellants  claim  error  in  refusal  of  Defense  Request 
No.  55  to  the  effect  that  the  jury  must  not  find  that  May  owned 
Cumberland  Lumber  Company  from  his  written  and  oral  state¬ 
ments  proved  by  the  government  and  from  his  acts,  if  they 
believed  his  words  and  acts  were  induced  by  his  desire  to  pro¬ 
duce  lumber  for  the  war  effort,  by  the  alleged  labor  situation 
in  Kentucky  and  by  the  alleged  feeling  against  corporations, 
particularly  those  owned  by  persons  of  the  Jewish  faith. 

This,  too,  would  have  been  an  invasion  of  the  province  of 
the  jury.  The  jury  was  at  liberty  to  find  whether  or  not  this  cor- 


114 


poration  was  a  vehicle  for  payment  of  compensation  to  May 
from  all  the  facts  and  circumstances,  including  the  explanation 
by  the  defendants.  The  court  instructed  the  jury  (Tr.  6985) 
that  they  were  to  “look  to  the  evidence  for  the  purpose  and  the 
real  reason  for  May's  interest"  and  activity  on  behalf  of  Cum¬ 
berland  Lumber  Company;  that  they  were  to  determine  from 
the  evidence  whether  he  was  in  Cumberland  Lumber  Company 
for  the  reasons  he  gave  or  for  the  reasons  the  government 
argued.  Appellants  argue  that  refusal  of  this  charge  excluded 
the  jury’s  consideration  of  May’s  alleged  good  faith,  but  the 
court  did  tell  the  jury  they  were  to  consider  the  reasons  May 
gave  in  determining  this  phase  of  the  case.  The  judge  had  not 
commented  upon  the  many  letters  May  wrote  claiming  owner¬ 
ship,  his  verbal  statements  and  his  acts  indicating  ownership. 
This,  therefore,  is  not  an  instance  where  the  trial  judge  “gave  a 
one-sided  charge  to  the  jury,  presenting  only  the  government’s 
case,”  as  contended.  The  cases  cited  by  appellants’  counsel  are 
not  in  point  and  lend  no  support  to  his  argument. 

CONCLUSION 

It  is  respectfully  submitted,  therefore,  that  the  judgments 
appealed  from  should  be  affirmed. 

T.  Vincent  Quinn, 

Assistant  Attorney  General. 
William  A.  Paisley, 

John  T.  M.  Reddan, 
Bernard  J.  Vincent, 

Ellis  L.  Arenson, 

Special  Assistants  to  the  Attorney  General. 
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LEGISLATIVE  HISTORY 

On  January  10,  1857,  the  Speaker  of  the  House  appointed  a 
Committee,  pursuant  to  the  resolution  of  Congressman  Kelsey, 
to  investigate  charges  in  an  editorial  of  January  6, 1857,  in  the 
New  York  Times  that  members  of  Congress  “had  entered  into 
corrupt  combinations  for  the  purpose  of  passing  and  preventing 
the  passage  of  certain”  legislation  (42  Cong.  Globe  274,  275, 
277) .  The  Committee  reported  on  January  21, 1857,  that  they 
had  subpoenaed  J.  W.  Simonton,  correspondent  of  the  New 
York  Times,  who  was  asked  to  name  the  members  of  the  Con¬ 
gress  who  had  approached  him  with  reference  to  the  sale  of  their 
votes.  The  witness  declined  to  answer  on  the  grounds  that 
such  would  constitute  a  breach  of  confidence  (42  Cong.  Globe 
403) .  With  the  report,  a  bill  was  introduced  by  Mr.  Orr  of  the 
Committee,  who  stated : 

The  bill  enacts  that  any  person  who  may  be  sum¬ 
moned  as  a  witness  by  the  authority  of  either  House  of 
Congress  to  give  testimony,  or  to  produce  any  papers 
upon  any  matter  before  either  House,  or  before  any 
standing  or  select  committee  of  either  House,  and  who 
shall  willfully  make  default,  or  who,  appearing,  shall 
refuse  to  discover  all  the  facts  and  circumstances  within 
his  knowledge  when  demanded,  shall  be,  in  addition  to 
the  pains  and  penalties  now  existing,  liable  to  indict¬ 
ment  as  for  a  misdemeanor  in  any  court  of  the  United 
States  having  jurisdiction  thereof,  and  shall,  on  convic¬ 
tion,  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  and  not  less  than  one  hundred  dollars,  and  by 
imprisonment  in  the  penitentiary  for  not  less  than  one 
month,  and  not  more  than  twelve  months. 

The  second  section  enacts  that  no  person  examined,  or 
testifying  before  either  House  of  Congress,  or  before  a 
committee  of  either  House,  shall  be  held  to  answer  crimi¬ 
nally  in  any  court  of  justice  of  the  United  States,  or  shall 

(115) 


116 


be  subject  to  any  penalty  or  forfeiture  for  any  fact  or 
act  touching  which  he  shall  be  required  to  testify  before 
either  House  or  committee,  and  as  to  which  he  shall 
have  testified,  whether  before  or  after  the  date  of  this 
act;  and  that  no  statement  made,  or  paper  produced,  by 
any  witness  before  either  House  of  Congress,  or  the  com¬ 
mittee  of  either  House,  shall  be  competent  testimony  in 
any  criminal  proceeding  against  such  witness  in  any 
court  of  justice;  and  that  no  witness  shall  hereafter  be 
allowed  to  refuse  to  testify  to  any  fact  or  to  produce  any 
paper  touching  which  he  may  be  examined,  for  the  rea¬ 
son  that  his  testimony,  or  the  production  of  such  papers, 
might  tend  to  disgrace  him  or  otherwise  render  him  in¬ 
famous.  (Page  404.) 

Mr.  Davis,  a  member  of  the  Committee,  stated  in  the  course 

of  debate  on  the  measure : 

The  second  section  is  one  of  a  different  complexion, 
and  intended  to  meet  difficulties  prevailing  chiefly  on 
this,  and  somewhat  on  the  other  side  of  the  House. 
There  are,  in  the  ordinary  administration  of  criminal 
justice,  certain  methods  resorted  to  in  order  to  acquire 
evidence  by  the  executive  department  of  the  Govern¬ 
ment.  When  an  accomplice  is  placed  upon  the  witness- 
stand,  he  is  there  so  placed  continually  with  the  declar¬ 
ation  of  the  executive  Government  beforehand,  that  if 
he  shall  fully  and  fairly  disclose  all  the  circumstances 
relative  to  the  crime,  he  shall  not  be  prosecuted  for 
any  fact  that  he  may  reveal  himself  to  have  been  a  par¬ 
ticipator  in.  The  first  portion  of  the  second  section  is 
intended  to  grant  a  parliamentary  pardon  beforehand 
to  every  witness  who,  on  the  summons  of  the  House 
or  a  committee,  shall  appear  before  them  and  testify 
to  any  fact  of  which  he  may  have  been  guilty;  otherwise 
there  is  no  mode  by  which  a  pardon  can  be  granted. 
The  committee  has  no  power,  the  Executive  has  no 
power,  both  Houses  of  Congress  have  no  power  to  grant 
a  pardon  beforehand.  It  is  to  remove  the  obstacle  to 
the  investigation  of  parliamentary  corruption  by  offering 
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in  this  solemn  way  to  the  party  beforehand,  on  his  being 
summoned  in  order  to  give  testimony,  a  parliamentary 
pardon  for  every  criminal  act  that  he  may  disclose  him¬ 
self  to  have  been  guilty  of.  I  presume  that  there  can 
be  no  reasonable  objection  to  that,  since  it  is  an  ordinary 
method  used  by  the  executive  department  of  the  Gov¬ 
ernment  in  ordinary  prosecutions,  and  the  administra¬ 
tion  of  criminal  law.  It  is  here  that  there  are  greater 
inducements  than  anywhere  else  for  concealment, 
greater  incentives  to  fraud,  and  greater  interests  at  stake. 
The  purity,  dignity,  and  existence  of  the  Republic,  de¬ 
mand  that  every  fear  should  be  taken  away  from  the 
mind  of  the  witness,  in  order  that  he  may  honestly  and 
freely  explain  and  disclose  everything  touching  himself 

as  well  as  any  other  person  (Page  427) . 

***** 

*  *  *  The  very  purpose  of  the  enactment  is  to 

grant  him  a  pardon  beforehand ;  to  protect  him  against 
all  judicial  proceedings;  to  repeal — as  far  as  his  case  is 
concerned — every  criminal  enactment  under  which  he 
might  have  been  previously  held  guilty;  and,  on  the 
other  hand,  it  disables  every  instrument  of  evidence 
from  carrying  into  a  court  of  justice  the  facts  which  he 
may  here  have  exposed;  so  that,  although  the  Consti¬ 
tution  should  be  construed  to  apply  to  a  rule  of  testi¬ 
mony  existing  under  the  common  law,  this  is  in  entire 
conformity  to  the  Constitution  even  so  construed,  by  re¬ 
lieving  the  party  from  all  legal  proceedings  by  which  he 
could  be  convicted.  He  is,  therefore,  neither  constrained 
here  to  give  evidence  against  himself  in  a  judicial  pro¬ 
ceeding  in  which  he  is  defendant,  nor  to  give  evidence 
which  may  be  used  in  any  judicial  proceeding  which 
may  hereafter  be  instituted.  It  is  relieving  him  from 
prosecution,  compelling  him  to  testify — repealing  the 
criminal  law  so  far  as  he  is  concerned,  and  giving  the  in¬ 
vestigations  of  this  House  free  course.  *  *  *  (Page 
428). 
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As  adopted  the  Statute  was  in  three  sections,  reading  as 
follows: 

That  any  person  summoned  as  a  witness  by  the  au¬ 
thority  of  either  House  of  Congress  to  give  testimony  or 
to  produce  papers  upon  any  matter  before  either  House, 
or  any  committee  of  either  House  of  Congress,  who 
shall  wilfully  make  default,  or  who.  appearing,  shall  re¬ 
fuse  to  answer  any  question  pertinent  to  the  matter  of 
inquiry  in  consideration  before  the  House  or  committee 
by  which  he  shall  be  examined,  shall  in  addition  to  the 
pains  and  penalties  now  existing,  be  liable  to  indictment 
as  and  for  a  misdemeanor,  in  any  court  of  the  United 
States  having  jurisdiction  thereof,  and  on  conviction, 
shall  pay  a  fine  not  exceeding  one  thousand  dollars  and 
not  less  than  one  hundred  dollars,  and  suffer  imprison¬ 
ment  in  the  common  jail  not  less  than  one  month  nor 
more  than  twelve  months. 

Sec.  2.  And  be  it  further  enacted,  That  no  person 
examined  and  testifying  before  either  House  of  Congress, 
or  any  committee  of  either  House,  shall  be  held  to  an¬ 
swer  criminally  in  any  court  of  justice,  or  subject  to 
any  penalty  or  forfeiture  for  any  fact  or  act  touching 
which  he  shall  be  required  to  testify  before  either  House 
of  Congress  or  any  committee  of  either  House  as  to 
which  he  shall  have  testified  whether  before  or  after  the 
date  of  this  act,  and  that  no  statement  made  or  paper 
produced  by  any  witness  before  either  House  of  Congress 
or  before  any  committee  of  either  House,  shall  be  com¬ 
petent  testimony  in  any  criminal  proceeding  against 
such  witness  in  any  court  of  justice;  and  no  witness  shall 
hereafter  be  allowed  to  refuse  to  testify  to  any  fact  or 
to  produce  any  paper  touching  which  he  shall  be  ex¬ 
amined  by  either  House  of  Congress,  or  any  committee 
of  either  House,  for  the  reason  that  his  testimony  touch¬ 
ing  such  fact  or  the  production  of  such  paper  may  tend 
to  disgrace  him  or  otherwise  render  him  infamous: 
Provided,  That  nothing  in  this  act  shall  be  construed 
to  exempt  any  witness  from  prosecution  and  punish¬ 
ment  for  perjury  committed  by  him  in  testifying  as 
aforesaid. 
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Sec.  *3.  And  be  it  further  enacted,  That  when  a  wit¬ 
ness  shall  fail  to  testify,  as  provided  in  the  previous 
sections  of  this  act,  and  the  facts  shall  be  reported  to 
the  House,  it  shall  be  the  duty  of  the  Speaker  of  the 
House  or  the  President  of  the  Senate  to  certify  the  fact 
under  the  seal  of  the  House  or  Senate  to  the  district 
attorney  for  the  District  of  Columbia,  whose  duty  it 
shall  be  to  bring  the  matter  before  the  grand  jury  for 
their  action. 

On  December  11,  1861,  Mr.  Love  joy  introduced  a  bill  to 
repeal  a  portion  of  the  second  section  of  the  Act  entitled  “An 
Act  more  effectually  to  enforce  the  attendance  of  witnesses 
on  the  summons  of  either  House  of  Congress,  and  to  compell 
them  to  discover  testimony”  (57  Cong.  Globe  56).  The  bill 
was  reported  by  Mr.  Wilson,  of  the  House  Judiciary  Commit¬ 
tee  on  January  16,  1862,  who  explained  the  purposes  of  the 
bill  as  follows: 

Mr.  Wilson,  from  the  Committee  on  the  Judiciary, 
reported  a  bill  amending  the  provisions  of  the  second 
section  of  the  act  of  January  24,  1857,  enforcing  the 
attendance  of  witnesses  before  committees  of  either 
House  of  Congress;  which  was  read  a  first  and  second 
time. 

The  bill  proposes  so  to  amend  the  second  section  of 
the  act  referred  to  as  to  provide  that  the  testimony  of 
witnesses  examined  before  either  House  of  Congress,  or 
by  a  committee  of  either  House,  shall  not  be  used  as 
evidence  in  any  criminal  prosecution  of  such  witness 
in  any  court  of  justice,  provided  that  no  official  paper 
or  record  produced  by  such  witness  in  such  examination 
shall  be  included  wdthin  the  privilege  of  said  evidence 
so  as  to  protect  such  witness  from  any  criminal  prosecu¬ 
tion.  The  bill  further  provides  that  hereafter  no  wit¬ 
ness  shall  be  allowed  to  refuse  to  testify  to  any  fact, 
or  to  produce  any  paper,  touching  which  he  shall  be 
examined  by  either  House  of  Congress,  or  by  any  com¬ 
mittee  thereof,  for  the  reason  that  his  testimony  touch¬ 
ing  such  fact  may  tend  to  disgrace  him  or  otherwise 
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render  him  infamous;  provided  that  nothing  contained 
in  the  bill  shall  exempt  any  witness  from  prosecution 
or  punishment  for  any  felony  committed  by  him  in 
testifying  (Page  364). 

*  *  *  *  * 

Now,  the  intention  of  this  bill  is  merely  to  do  away 
with  that  portion  of  the  second  section  of  the  act  of 
1857  which  has  operated  as  a  general  pardon  concerning 
all  offenses  in  relation  to  which  a  witness  before  a  con¬ 
gressional  committee  may  have  been  called  to  testify, 
or  in  relation  to  which  a  witness  presenting  himself 
voluntarily  before  a  committee  may  have  been  per¬ 
mitted  to  testify.  Under  the  second  section  of  this  act 
of  1857,  the  defendants  in  the  cases  of  the  Government 
against  Russell  and  Floyd  were  discharged  from  all 
liability  concerning  the  embezzlement  of  the  Indian 
trust  bonds,  and  all  other  witnesses  who  may  testify 
concerning  any  act,  no  matter  how  criminal,  before  an 
investigating  committee  of  Congress,  are  discharged  in 
like  manner.  It  is  for  the  purpose  of  remedying  this  evil 
that  this  amendment  of  the  law  is  proposed  (Page  364). 

I  may  say,  further,  that  I  understand  that  almost 
every  day  persons  are  offering  to  testify  before  the  in¬ 
vestigating  committees  of  the  House  in  order  to  bring 
themselves  within  the  pardoning  power  of  the  act  of 
1857,  and  it  is  to  prevent  any  more  such  cases  of  pardon 
that  we  ask  the  House  to  pass  this  bill.  I  call  the  pre¬ 
vious  question  (Page  364). 

The  bill  was  passed  by  the  House  on  January  16,  1862  (57 
Cong.  Globe  364).  It  was  referred  to  the  Senate  Committee 
of  the  Judiciary  on  January  17,  1862  (57  Cong.  Globe  377)  r 
who  reported  the  bill  out  on  January  22,  1862  (57  Cong.  Globe 
428).  Senator  Trumbull,  Chairman  of  the  Committee,  in  re¬ 
porting  the  bill  stated: 

Mr.  Trumbull.  I  will  ask  the  unanimous  consent 
of  the  Senate  to  consider  the  House  bill  which  I  have 
just  reported,  relating  to  witnesses  examined  before  the 
investigating  committees.  The  Senate  is  aware  that 


one  or  two  investigating  committees  are  in  session ;  and 
that,  under  the  law  as  it  now  stands,  any  person  who 
testifies  before  those  committees  in  reference  to  any 
matter  whatever  is  discharged  from  criminal  prosecution 
for  any  offense  that  he  may  have  been  guilty  of,  con¬ 
nected  in  any  way  with  those  transactions.  It  was  under 
this  law  that  Floyd  was  discharged  after  he  had  been 
indicted,  and  also  the  clerk  in  the  Interior  Department 
who  purloined  the  Indian  bonds.  This  bill  has  passed 
the  House  of  Representatives;  I  think  there  can  be  no 
well-founded  objection  to  it,  and  I  hope  it  will  become 
a  law  at  once  (Page  428). 

And  Senator  Bayard,  a  member  of  the  Committee,  in  answer 
to  certain  objections  stated : 

*  *  *  there  is  a  part  of  the  bill  which  certainly 
ought  to  pass;  I  mean  that  portion  which  takes  away 
the  effect  of  the  former  law,  so  far  as  it  operates  as  a 
kind  of  legislative  pardon  to  a  man,  provided  he  has 
been  examined  in  reference  to  a  subject  matter  which 
is  before  a  committee  of  either  House  of  Congress. 
*  *  *  (Page  428). 

In  the  debates  on  the  bill,  Senator  Trumbull  explained  the 
purpose  of  the  bill  in  the  following  language: 

*  *  *  The  statute  of  1857  was  passed  hastily;  we 
all  recollect  that  it  grew  out  of  a  particular  matter,  and 
was  known  to  be  imperfect  when  it  passed.  It  has  oper¬ 
ated  so  as  to  discharge  from  prosecution  and  punishment 
persons  who  were  brought  before  these  committees  and 
testified  touching  matters  that  they  might  have  been 
prosecuted  for.  In  fact  this  holds  out  an  inducement 
for  the  worst  criminals  to  appear  before  our  investigat¬ 
ing  committees.  Here  is  a  man  who  stole  two  millions 
in  bonds,  if  you  please,  out  of  the  Interior  Department. 
What  dofes  he  do?  He  gets  himself  called  as  a  witness 
before  one  of  the  investigating  committees  and  testifies 
something  in  relation  to  that  matter,  and  then  he  can¬ 
not  be  indicted.'  That  very  case  occurred;  the  very 
clerk  who  purloined  two  millions  in  bonds  from  the 
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Interior  Department  was  discharged  and  the  indict¬ 
ment  against  him  quashed,  as  I  understand,  because 
he  had  made  some  statement  in  reference  to  the  matter 
before  an  investigating  committee.  So  it  was  with  the 
former  Secretary  of  War;  there  were  two  or  three  in¬ 
dictments  against  him  in  this  District,  but  my  informa¬ 
tion  is  that  they  were  all  quashed,  upon  the  ground 
that  he  also  had  testified  before  a  congressional  com¬ 
mittee  (Page  428). 

The  bill,  in  the  following  language  was  passed  by  the  Senate 
on  January  22, 1S62;  (12  Stat.  333) : 

That  the  provisions  of  the  second  section  of  the  act 
entitled  “An  act  more  effectually  to  enforce  the  attend¬ 
ance  of  witnesses  on  the  summons  of  either  House  of 
Congress,  and  to  compel  them  to  discover  testimony,” 
approved  January  twenty-fourth,  eighteen  hundred  and 
fifty-seven,  be  amended,  altered,  and  repealed,  so  as  to 
read  as  follows:  That  the  testimony  of  a  witness  ex¬ 
amined  and  testifying  before  either  House  of  Congress, 
or  any  committee  of  either  House  of  Congress,  shall 
not  be  used  as  evidence  in  any  criminal  proceeding 
against  such  witness  in  any  court  of  justice:  Provided , 
however,  That  no  official  paper  or  record,  produced  by 
such  witness  on  such  examination,  shall  be  held  or  taken 
to  be  included  within  the  privilege  of  said  evidence  so 
to  protect  such  witness  from  any  criminal  proceeding 
as  aforesaid;  and  no  witness  shall  hereafter  be  allowed 
to  refuse  to  testify  to  any  fact,  or  to  produce  any  paper 
touching  which  he  shall  be  examined  by  either  House 
of  Congress,  or  any  committee  of  either  House,  for  the 
reason  that  his  testimony  touching  such  fact,  or  the 
production  of  such  paper,  may  tend  to  disgrace  him  or 
otherwise  render  him  infamous:  Provided,  That  noth¬ 
ing  in  this  act  shall  be  construed  to  exempt  any  witness 
from  prosecution  and  punishment  for  perjury  commit¬ 
ted  by  him  in  testifying  as  aforesaid. 
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This  is  a  supplemental  brief,  filed  pursuant  to  the  instructions 
of  the  Court  made  during  the  oral  argument,  discussing  the 
following  matter:  (1)  the  refusal  of  the  trial  judge  to  strike 
all  the  testimony  against  Joseph  Freeman,  (2)  sufficiency  of  the 
evidence  to  prove  the  conspiracy,  and  (3)  the  refusal  of  the  trial 
judge  to  grant  requests  of  the  defendants  to  inspect  the  Grand 
Jury  Minutes. 

I.  Refusal  of  the  trial  judge  to  strike  all  testimony  implicating 

Freeman 

The  prosecution  argued  against  the  granting  of  the  motion 
for  directed  acquittal  of  Freeman  (Tr.  2244-2258).  Assuming 
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for  the  sake  of  argument  that  the  trial  judge’s  ruling  discharg¬ 
ing  Freeman  was  correct,  manifestly  it  would  have  been  errone¬ 
ous  to  strike  all  testimony  which  tended  to  prove  Freeman’s 
guilt  for  the  reason  that  the  same  testimony  implicated  some 
one  or  more  of  Freeman’s  codefendants.  This  readily  will  be 
seen  from  the  summary  of  evidence  against  Freeman  which 
follows.  Almost  invariably  the  witnesses  who  implicated  him 
testified  at  the  same  time  of  the  activity  of  May,  Murray  Gars- 
son  or  Henry  Garsson,  or  to  acts  or  declarations  of  Freeman 
in  the  presence,  or  at  the  instigation,  of  one  of  them,  in  further¬ 
ance  of  the  common  enterprise.  The  testimony  sought  to  be 
stricken,  in  other  words,  related  to  joint  activity  of  Freeman 
and  some  codefendant. 

We  submit  that,  upon  the  direction  of  acquittal  of  one  of  sev¬ 
eral  defendants,  evidence  tending  to  prove  his  guilt  which  also 
is  competent  proof  of  the  guilt  of  others  remaining  in  the  case, 
should  not  be  stricken.  United  States  v.  DUliard ,  101  F.  (2d) 
829  (C.  C.  A.  2) ;  see  United  States  v.  Johnson,  165  F.  (2d)  42 
(C.  C.  A.  3);  Ms  v.  United  States,  103  F.  (2d)  759  (C.  C. 
A.  3). 

It  is  submitted,  further,  that  the  court  did  not  err  in  allowing 
the  testimony  relating  to  the  various  contacts  made  by  Free¬ 
man  to  remain  in  the  case  upon  the  direction  of  a  verdict  of 
acquittal  in  his  favor.  Freeman,  in  those  contacts,  was  acting 
as  agent  for  the  Garssons  and  their  corporations  and,  accord¬ 
ingly,  the  testimony  was  admissable.  Madden  v.  United 
States,  20  F.  (2d)  289.  294  (C.  C.  A.  9) ;  Silkworth  v.  United 
States,  10  F.  (2d)  711  (C.  C.  A.  2),  cert.  den.  271  U.  S.  664; 
Parisi  v.  United  States,  279  Fed.  253  (C.  C.  A.  2).  And  the 
fact  that  the  Court  directed  a  verdict  of  acquittal  in  favor  of 
Freeman  did  not  render  inadmissable  the  testimony  relating 
to  his  acts  in  behalf  of  the  other  defendants.  United  States  v. 
DiUiard,  101  F.  (2d)  829  (C.  C.  A.  2).  There  is  not  here  pre¬ 
sented  a  situation  where  the  case  collapsed  upon  the  direction 
of  a  verdict  for  Freeman.  Cf .  United  States  v.  J ohnson,  165  F. 
(2d)  42  (C.  C.  A.  3)  (decided  August  21,  1947).  Further,  the 
evidence  in  question,  which  the  Court  allowed  to  remain  in  the 
case,  went  not  only  to  the  agency  relationship  but  to  the  charge 
in  the  indictment  that  May  rendered  services  to  the  defendants 
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in  obtaining  commissions,  furloughs  and  transfers  for  relatives, 
friends  and  acquaintances  of  Henry  Garsson,  Murray  Garsson 
and  Joseph  Freeman. 

The  Government,  in  its  case  in  chief,  introduced  testimony 
connecting  Joseph  F.  Freeman  in  the  following  matters: 

A.  Political  contributions  (this  testimony  was  stricken) 

The  Government  introduced  the  testimony  of  Paul  Dicker- 
son  and  E.  D.  Feldman  that  Freeman  had  solicited  and  re¬ 
ceived  from  Feldman,  a  SI, 000  contribution  to  the  political  cam¬ 
paign  of  May  (Tr.  2096;  2114).  Feldman  testified  that  Free¬ 
man,  while  in  California  in  October,  1944  (Tr.  2102),  asked 
him  to  contribute  $1,000  to  the  campaign  of  May  who  was 
having  some  difficulty  as  he,  May,  had  incurred  the  displeasure 
of  John  L.  Lewis  (Tr.  2103).  When  Freeman  was  at  the  Los 
Angeles  airport,  on  his  return  to  Washington,  Feldman  deliv¬ 
ered  to  him  his  personal  check,  in  the  amount  of  $1,000  (Tr. 
2104,  2105;  GE  118,  Tr.  2106,  2107).  The  check  was  made 
payable  to  R.  V.  May  (who  is  the  son  of  the  defendant  May) 
since  Freeman  explained  to  Feldman  that  R.  V.  May  was  the 
campaign  manager  for  A.  J.  May  (Tr.  2108). 

Paul  Dickerson,  a  business  associate  of  Feldman,  was  at  the 
Los  Angeles  airport  with  Feldman  and  Freeman  (Tr.  2116). 
He  saw  Feldman  give  a  check  to  Freeman  (Tr.  2117). 

When  Freeman  solicited  the  contribution  from  Feldman,  ho 
advised  Feldman  that  he  intended  to  solicit  a  $1,000  contribu¬ 
tion  from  his  son,  Joseph  S.  Freeman  (Tr.  2104) .  The  Govern¬ 
ment  introduced  into  evidence  a  photostatic  reproduction  of  a 
check,  in  the  amount  of  $1,000,  drawn  by  Joseph  S.  Freeman 
and  payable  to  R.  V.  May  (GE  142,  Tr.  2113). 

The  Feldman  check  and  the  Freeman  check  (GE  118;  GE 
142)  were  both  endorsed  “R.  V.  May”  and  thereunder  the  en¬ 
dorsement  “A.  J.  May.”  R.  V.  May  testified  that  he  did  not 
endorse  his  name  on  either  check  (Tr.  1639). 

B.  Other  matters  (this  testimony  was  not  stricken) 

1.  General 

Freeman  was  a  director  of  Cumberland  Lumber  Co.  (Tr. 
1094)  and  Washington  representative  for  Erie  and  Batavia 
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(Tr.  5227,  5246)  and  was  placed  in  these  positions  by  Henry 
and  Murray  Garsson.  (Tr.  1094,  5227,  5228,  5246). 

2.  Payment  of  May’s  notes 

Freeman  paid  $5,000  notes  of  May.  (See  page  40  of  Gov¬ 
ernment  brief)  with  a  check  payable  to  Murray  Garsson.  He 
delivered  the  paid  notes  to  May  (Tr.  6060).  This  was  compe¬ 
tent  against  both  May  and  Murray  Garsson. 

V 

3.  Schicamm’s  commission 

Freeman  was  present  with  Murray  Garsson  in  the  office  of 
John  Kadel,  a  Xew  York  attorney,  when  Schwamm  discussed 
with  them  the  matter  of  obtaining  his  commission  in  the  Army. 
(See  page  16  of  Government  brief.)  All  this  testimony  re¬ 
lating  to  Schwamm’s  commission  was  properly  in  the  case 
against  May  and  Murray  Garsson. 

4.  Court  Martial  of  Captain  Joseph  Garsson 

Freeman  and  Murray  Garsson  visited  Col.  Brooks  and  May 
and  discussed  with  them  the  matter  of  Captain  Garsson’s  Court 
Martial.  May  wrote  a  letter  to  General  Eisenhower.  Free¬ 
man  took  the  letter  to  Col.  Brooks  to  have  it  delivered  to  Gen¬ 
eral  Eisenhower.  (See  Page  15  of  the  Government  brief.)  If 
Freeman  had  not  been  a  defendant,  this  evidence  would  have 
been  competent  against  his  codefendants. 

5.  Tent  pole  contract 

The  Quartermaster  Corps  threatened  to  cancel  tent  pole  con¬ 
tracts  held  by  Batavia.  Freeman  conferred  with  Army  officers 
and  later  a  conference  was  held  in  May’s  office  about  the  mat¬ 
ter,  Freeman  and  May  being  among  those  in  the  conference. 
(See  page  10  of  Government  brief.) 

6.  Promotions,  transfers,  assignment  of  military  personnel 

A.  Freeman’s  son. 

(1)  May  wrote  letters  to  General  Ulio  requesting  that  Free¬ 
man’s  son,  Albert  H.  Freeman,  be  returned  from  his  foreign 
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battle  station  to  this  country.  He  also  sought  the  admission  of 
the  son  to  officer  candidate  school.  (See  pages  13-14  of  Gov¬ 
ernment  brief.)  May,  in  addition,  conferred  with  General  Re- 
ber  concerning  a  physical  examination  of  the  soldier  or  his  re¬ 
turn  to  this  country.  (See  page  14  of  the  Government  brief.) 

(2)  May  wrote  Col.  Hauck  requesting  that  he  confer  with 
Freeman  and  Freeman’s  son.  (See  page  14  of  the  Government 
brief.)  Since  Freeman  was  Washington  representative  of  the 
Garsson  companies  and  a  close  associate  of  the  Garssons  this 
evidence  was  properly  in  the  case,  and  would  have  been  so, 
even  if  Freeman  had  not  been  indicted. 

b.  Deferment  of  acrobat. — May,  Freeman,  and  Murray 
Garsson  conferred  with  Col.  Hauck  requesting  that  he  obtain 
a  deferment  for  an  acrobat.  (See  page  13  of  Government 
brief.)  This  is  joint  activity.  Surely  this  testimony  as  to  the 
activity  of  May  and  Murray  Garsson  should  have  remained 
for  the  jury’s  consideration. 

c.  Other  matters  involving  military  personnel. — May,  Free¬ 
man,  and  Murray  Garsson  conferred  with  Col.  Hauck  con¬ 
cerning  the  assignment,  transfer,  and  promotion  of  military 
personnel.  Col.  Hauck  estimated  they  conferred  about  forty- 
five  cases.  Freeman  and  Murray  Garsson  were  in  May’s  office, 
according  to  the  testimony  of  Miss  Hagans,  one  of  May’s  sec¬ 
retaries,  several  times  a  week  (Tr.  1082).  (See  page  13  of 
Government  brief.)  But  all  this  damaging  testimony  against 
May  and  Murray  Garsson  should  not  have  been  stricken  just 
because  the  trial  judge  thought  the  prosecution  had  made  no 
case  against  Freeman. 

At  the  conclusion  of  the  Government’s  case,  the  Court  di¬ 
rected  a  verdict  in  favor  of  Freeman  (Tr.  2258).  The  Court 
ruled,  and  so  instructed  the  Jury,  that  the  testimony  of  the 
political  contributions  was  not  to  be  considered  but  that  the 
other  testimony  relating  to  Freeman  was  to  remain  in  the  case 
(Tr.  2280,  2281,  2279).  Counsel  for  the  Garssons,  at  the  time 
the  trial  judge  ruled  the  other  evidence  remained  in  the  case, 
expressed  agreement  with  the  Court’s  ruling  (Tr.  2279). 

May,  in  his  testimony,  related  numerous  matters  concerning 
Freeman.  He  testified  ( 1 )  that  Freeman  came  to  see  him  about 
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lumber  for  Batavia  (Tr.  2444) ;  (2)  that  he  got  the  So, 000 
check,  dated  August  18,  1944  (GE  5)  from  Freeman  and  that 
he  had  requested  Freeman  to  obtain  money  for  Cumberland 
Lumber  Co.  from  Henry  Garsson  (Tr.  2674,  2675,  2685) ;  (3) 
that  he  spoke  to  Freeman  about  Cumberland  Lumber  Com¬ 
pany  business  more  often  than  to  Murray  or  Henry  Garsson 
(Tr.  2965);  (4)  that  Freeman  spoke  to  him  about  the  “E” 
award  for  Batavia  and  asked  him  to  obtain  a  speaker  for  the 
occasion  (Tr.  2776) ;  (5)  that  he  was  told  by  Freeman  that 
Batavia  was  not  permitted  to  bid  and  that  he  made  the  call 
to  General  Hayes  (Tr.  2794) ;  (6)  that  Freeman  advised  him 
relative  to  the  Court  martial  of  Captain  Garsson  (Tr.  2812) ; 
(7)  that  Freeman  was  present  with  Henry  Garsson  when  Un¬ 
der  Secretary  of  War  Patterson  came  to  his,  May’s,  office  (Tr. 
2743) ;  (8)  that  Freeman  was  present  in  his  office  when  there 
was  a  conference  relating  to  tent  poles  (Tr.  2821);  (9)  that 
Freeman  discussed  with  him  the  matter  of  deferring  three  mu¬ 
sicians  or  singers  (Tr.  2995);  (10)  that  he  had  “been  after” 
Freeman,  Murray  Garsson  and  Henry  Garsson  to  put  up  money 
for  Cumberland  (Tr.  3098);  (11)  that  he  spoke  to  Freeman 
about  money  for  Cumberland  Lumber  Company  and  went 
down  to  Freeman’s  office  to  see  him  about  the  matter  (Tr. 
3100,  3101,  3107,  3108);  (12)  that  Freeman  often  spoke  to 
him  about  the  lumber  and  wanted  to  know  when  it  was  forth¬ 
coming  (Tr.  2964,  3258) ;  (13)  that  he  told  Freeman  the  lum¬ 
ber  was  cut  and  on  “sticks”  (Tr.  2S46,  3108) ;  (14)  that  he  in¬ 
formed  Freeman  of  the  difficulties  with  Brown  (Tr.'  2580) ; 
(15)  that  he  was  friendly  with  Freeman  (Tr.  2886)  and  met 
Henry  Garsson  through  Freeman  (Tr.  287S).  He  also  testified 
concerning  the  letters  he  wrote  and  the  activities  taken  in  be¬ 
half  of  Freeman’s  son,  Albert  (Tr.  2785,  27S7,  27S8,  2789, 
2791). 

Henry  Garsson,  when  testifying,  related  the  following  about 
Freeman:  (1)  that  Freeman  was  Washington  representative 
for  Erie  and  Batavia  (Tr.  3664) ;  (2)  that  Freeman  went  to 
Florida  in  search  of  lumber,  at  Henry  Garssons  request,  and 
upon  his  return  spoke  to  May  (Tr.  3665) ;  (3)  that  Freeman 
told  him  that  May  had  advised  a  tract  of  land  could  be  acquired 
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in  his  district  (Tr.  3665  ;  3666)  and  that  May  had  recom¬ 
mended  Fields  and  could  obtain  a  sawmill  (Tr.  3666-3667, 
3724) ;  (4)  that  Freeman  was  instructed  to  get  the  option  and 
to  obtain  the  option  money  from  Murray  Garsson  (Tr.  3667) ; 
(5)  that  Freeman  was  requested  to  engage  Levin  and  form 
Cumberland  Lumber  Co.  (Tr.  3705,  3672,  3758) ;  (6)  that  Free¬ 
man  arranged  the  meeting  for  Garsson  and  May  with  Kurtz 
in  Philadelphia  (Tr.  3682) ;  (7)  that  Freeman  was  a  director 
of  Cumberland  Lumber  Company  and  participated  in  the  meet¬ 
ing  of  the  directors  who  approved  the  purchase  of  the  land 
(Tr.  3697) ;  (8)  that  it  was  the  duty  of  Freeman  or  Levin  to  keep 
the  minutes  (Tr.  3714) ;  (9)  that  Freeman  advised  him  Fields 
had  been  dismissed  (Tr.  3725) ;  (10)  that  he  told  Freeman  or 
Levin  that  May  could  pay  a  land  note  then  due  (Tr.  3784) ; 
(11)  that  Freeman  advised  him  that  Murray  had  given  $5,000 
to  May  (Tr.  3796) ;  (12)  that  he  told  Freeman  to  pay  Levin’s 
fee  (Tr.  3798) ;  (13)  that  he  told  Freeman  to  arrange  an  ap¬ 
pointment  with  Colonel  Quinton  (Tr.  3925-3926);  (14)  that 
Freeman,  when  Henry  Garsson  came  to  Washington  to  com¬ 
plain  about  the  seizure  of  certain  automatic  screw  machines, 
suggested  that  they  see  May  and  he  introduced  Henry  Garsson 
to  May  (Tr.  3947);  (15)  that  he  reported  the  matter  of  the 
100-pound  bomb  to  his  “Washington  office”  (Tr.  4013);  (16) 
that  he  called  to  Freeman’s  attention  the  matter  of  the  chemi¬ 
cal  warfare  trucks  (Tr.  4024, 4052) ;  (17)  that  he  asked  Freeman 
and  Murray  Garsson  to  find  out  about  the  water  tanks  (Tr.  4063, 
4064);  (18)  that  he  spoke  to  his  “Washington  office”  about 
the  manpower  situation  (Tr.  4068);  (19)  that  he  spoke  to 
Freeman  and  Murray  Garsson  about  the  cut-back  in  the  8-inch 
shell  contract  and  they  said  they  would  take  it  up  with  May 
(Tr.  4213,  4214,  4215) ;  (20)  that  he  spoke  to  his  Washington 
office  about  the  Majestic  Radio  being  permitted  to  locate  in 
the  Fox  River  Valley  (Tr.  4224) ;  (21)  that  he  spoke  to  Freeman 
and  Murray  Garsson  concerning  the  recommendation  of  Col. 
Tatlow  that  Batavia  discontinue  the  manufacture  of  4.2  shells 
and  other  items  (Tr.  4230) ;  (22)  that  he  called  Freeman  about 
the  tent-pole  cancellation  and  Freeman  said  he  was  taking  it 
up  with  May  (Tr.  4252) ;  (23)  that  he  and  Freeman  discussed 
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the  matter  of  the  “E”  award  with  May  (Tr.  4285) ;  (24)  that 
he  and  Freeman  discussed  the  matter  of  the  freeze  order  with 
May  (Tr.  4329,  4331);  (25)  that  he  told  Freeman,  after  the 
conference  with  General  Waitt,  to  pass  the  news  on  to  May 
(Tr.  4415);  (26)  that  he  relied  on  Freeman  to  take  care  of 
Erie  and  Batavia  business  in  Washington  (Tr.  4416). 

Joseph  Freeman,  after  the  Court  had  directed  a  verdict  in  his 
favor,  testified  as  a  defense  witness  that  he  went  to  Florida 
in  search  of  lumber  and  upon  his  return  to  Washington  saw 
May  (Tr.  6006.  6007) ;  that  May  advised  a  tract  of  timber  land 
could  be  obtained  in  his  (Mays)  district,  which  information 
he  communicated  to  Henry  Garsson.  (Tr.  6007);  that  he  was 
later  informed  by  May  that  the  option  could  be  obtained  (Tr. 
6007). 

Freeman  testified  he  was  a  director  of  Cumberland  Lumber 
Co.  (Tr.  6016,  6017)  and  that  May  was  selected  as  process 
agent  by  Henry  Garsson  (Tr.  6016),  he  (Freeman)  together 
with  Murray  Garsson  signing  the  application  (Tr.  6016). 

Freeman  stated  that  he  made  most  of  the  contacts  with 
May  in  behalf  of  Erie  and  Batavia  (Tr.  5248,  6018),  and  that 
Henry  Garsson  and  others  of  Erie  and  Batavia  called  various 
matters  to  his  attention  which  required  expediting  (Tr.  6022). 
He  told  May  of  their  difficulties  and  that  they  were  discrimi¬ 
nated  against  (Tr.  6022.  6023).  He  saw  May  about  the  man¬ 
power  situation  (Tr.  5268,  6024)  and  also  about  Batavia’s 
removal  by  the  Engineer  Corps  from  the  list  of  bidders  (Tr. 
6025).  And,  he  stated,  he  and  Henry  Garsson  saw  May  about 
the  freeze  order  (Tr.  5270,  6027, 6028) .  In  addition,  he  testified 
he  saw  May  about  the  automatic  Screw  Machines  (Tr.  5251) 
and  about  the  chemical  warfare  trucks  (Tr.  5253, 5254) .  While 
stating  he  saw  May  on  numerous  matters,  he  stated  that  it  was 
not  his  (Freeman’s)  job  to  see  the  Generals  (Tr.  6111). 

Freeman  also  testified  that  he  met  May  at  the  National  Bank 
of  Washington  and  received  SI. 000  from  the  proceeds  of  a 
$5,000  check  which  May  had  received  from  Murray  Garsson 
(Tr.  6008.  6009) ;  that  he  had  been  advised  by  Murray  Garsson 
that  the  check  was  being  sent  to  May  (Tr.  6008). 
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II 

%  | 

Evidence  to  prove  the  conspiracy 

It  is  well  settled  that  a  conspiracy  need  not  be  proved  by 
direct  evidence  but  may  be  proved  circumstantially  and  that 
the  common  purpose  and  plan  may  be  inferred  from  a  “develop¬ 
ment  and  collocation  of  circumstances’ ’  Glasser  v.  United 
States,  315  U.  S.  60;  Manton  v.  United  States,  107  F.  (2d)  834 
(C.  C.  A.  2) ;  Telman  v.  United  States ,  67  F.  (2d)  716  (C.  C.  A. 

10) ;  Feigenbutz  v.  United  States ,  65  F.  (2d)  122  (C.  C.  A.  8) ; 
Babb  v.  United  States,  27  F.  (2d)  80  (C.  C.  A.  8).  And  it  has 
been  held  that  a  conspiracy  may  be  proved  by  the  overt  acts 
alone.  Hoeppel  v.  United  States,  66  App.  D.  C.  71,  85  F.  (2d) 
237;  McDonald  v.  United  States,  77  App.  D.  C.  33.  133  F.  (2d) 

23;  Marino  v.  United  States,  91  F.  (2d)  691  (C.  C.  A.  9).  Where 
the  evidence  shows  cooperation  of  two  or  more  persons  in  the 
commission  of  the  offenses,  the  conclusion  is  justified  that  there 
was  a  conspiracy.  United  States  v.  Wroblewski,  105  F.  (2d) 

444  (C.  C.  A.  7).  Ordinarily  and  in  most  cases  the  only  method 
of  proving  the  conspiracy  is  by  the  acts,  declarations  and  con¬ 
duct  of  the  participants  since  conspirators  usually  conceal  their 
agreement.  Remus  v.  United  States,  291  Fed.  501  (C.  C.  A. 

6);  Davidson  v.  United  States,  274  Fed.  285  (C.  C.  A.  6). 
There  is  no  rule  of  law  which  prohibits  the  proof  of  a  conspiracy 
by  the  acts  and  declarations  of  the  defendants.  Hoeppel  v. 
United  States,  supra;  Beard  v.  United  States,  65  App.  D.  C.  231, 

82  F.  (2d)  832.  The  acts  and  declarations  of  the  conspirators 
in  execution  or  furtherance  of  the  conspiracy,  even  though  done 
and  made  out  of  the  presence  of  each  other,  are  binding  on  all 
parties,  the  acts  and  declarations  being  considered  as  part  of  the 
res  gestae.  Glasser  v.  United  States,  supra;  Wiborg  v.  United 
States,  163  U.  S.  632;  Brown  v.  United  States,  150  U.  S.  93,  98; 
Braatelein  v.  United  States,  147  F.  (2d)  888,  893;  Morrow  v. 
United  States,  11  F.  (2d)  256  (C.  C.  A.  8) ;  Silkworth  v.  United 
States,  10  F.  (2d)  711  (C.  C.  A.  2) ;  Sullivan  v.  United  States,  7 
F.  (2d)  355  (C.  C.  A.  8) ;  Fitter  v.  United  States,  258  Fed.  567 
(C.  C.  A.  2) .  But  the  acts  and  declarations  of  a  conspirator  are 
not  admissible  against  his  coconspirators,  when  done  or  made 
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out  of  their  presence,  unless  there  is  proof  aliunde  that  they 
were  connected  with  the  conspiracy.  Glasser  v.  United  States, 
supra;  Whiter.  United  States,  80  F.  (2d)  515  (C.  C.  A.  4) ;  Cum¬ 
mings  v.  United  States,  15  M.  (2d)  168  (C.  C.  A.  9).  However, 
the  acts  and  declarations  are  rendered  admissible  against  all  co¬ 
conspirators,  even  when  done  or  made  out  of  their  presence,  if 
there  is  independent  evidence  to  show  the  defendants  were 
acting  in  concert.  United  States  v.  Von  Clemm,  136  F.  (2d) 
968  (C.  C.  A.  2) ;  Coplin  v.  United  States,  88  F.  (2d)  652.  660- 
661  (C.  C.  A.  9) ;  Fritts  v.  United  States,  80  F.  (2d)  644  (C.  C. 
A.  10) ;  Shook  v.  United  States,  10  F.  (2d)  151  (C.  C.  A.  5). 

This  Court,  in  Ladrey  v.  United  States,  81  App.  D.  C.  127, 
155  F.  (2d)  417  and  Smith  v.  United  States,  72  App.  D.  C.  187, 
112  F.  (2d)  217  has  held  that  where  the  evidence  showed  concert 
of  action,  the  acts  and  statement  of  one  conspirator  were  ad¬ 
missible  against  the  other  conspirator  out  of  the  presence  of 
whom  they  were  made.  Further,  as  stated  in  United  States  v. 
Von  Clemm,  supra,  “in  passing  upon  whether  a  sufficient  show¬ 
ing  has  been  made  to  render  competent  the  acts  and  declara¬ 
tions  of  a  coconspirator,  the  trial  court  has  much  discretion  and 
its  rulings  are  not  to  be  lightly  disturbed.  Delaney  v.  U nited 
States,  263  U.  S.  586;  Wiborg  v.  United  States,  163  U.  S.  632.” 

The  principle  of  law  in  criminal  conspiracy  cases  that  there 
must  be  proof  of  the  conspiracy  before  acts  done,  and  statements 
made,  by  a  defendant  are  binding  upon  codefendants  not  present 
has  no  application  to  statements  made  to  each  other  or  in  the 
presence  of  each  other,  or  to  acts  done  together  or  in  the  presence 
of  each  other,  or  to  acts  done  by  one  defendant  at  the  request  or 
instigation  of  some  one  or  more  codefendants.  In  other  words, 
proof  of  joint  activity  is  itself  proof  of  conspiracy.  It  is  only 
statements  made,  and  acts  done,  by  one  defendant  out  of  the 
presence,  and  without  the  knowledge  of  codefendants  that  are 
not  binding  upon  the  codefendants  unless  all  are  shown  to  be 
parties  to  the  common  enterprise. 

There  was  ample  evidence  of  conspiracy  aliunde  the  acts  and 
statements  made  by  the  defendants  outside  the  presence  of 
each  other. 
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A.  Evidence  introduced  by  the  Government 

The  payments  were  made  by  the  Garssons  to  May.  This  is 
joint  activity  and  itself  proof  tending  to  establish  the  con¬ 
spiracy.  The  same  is  true  as  to  the  services  performed  by  May 
at  the  request  of  the  Garssons.  As  to  other  joint  activity  to 
establish  the  conspiracy,  the  record  shows: 

1.  May  and  Henry  Garsson  together  visited  the  offices  of 
Mineral  Development  Co.,  Philadelphia,  Pennsylvania,  and 
there  conferred  with  Mr.  Kurtz,  an  official  of  that  Company, 
concerning  the  purchase  of  the  land  (Tr.  1875,  1958). 

2.  May  and  Henry  Garsson  conferred  together  in  May’s  office 
with  Judge  Patterson  concerning  the  freeze  by  the  War  Depart¬ 
ment  of  funds  owed  Erie  (Tr.  2020,  2021).  See  page  17  of 
Government  brief. 

3.  May  and  Henry  Garsson  conferred  together  with  Senator 
Mead  to  ascertain  if  the  investigation  of  the  Mead  Committee 
was  the  cause  of  the  freeze  by  the  War  Department  of  funds 
owed  Erie  (Tr.  5367) .  See  page  43  of  Government  brief. 

4.  Murray  Garsson  sent  the  deed  to  the  Letcher  County 
property  to  May  (GE  178,  Tr.  3255). 

5.  May,  in  the  presence  of  Glen  Spradlin,  an  official  of  the 
First  National  Bank  of  Prestonburg,  called  over  the  long  dis¬ 
tance  telephone  and  spoke  to  Henry  Garsson  concerning  the 
SI, 500  draft.  (See  page  39  of  government  brief.) 

6.  May,  from  Washington,  called  Henry  Garsson  while  Gen¬ 
eral  Waitt  was  conferring  with  Henry  Garsson  concerning  the 
delay  in  termination  proceedings.  He  also  spoke  to  General 
Waitt.  (See  page  18  of  government  brief.) 

7.  May  and  Murray  Garsson  both  spoke  over  the  telephone 
in  May’s  office  to  Colonel  Loucks.  (See  page  12  of  govern¬ 
ment  brief.) 

8.  Henry  Garsson  visited  General  Campbell  and  conferred 
with  him  and  Colonel  Sheets.  Garsson  threatened  to  have  May 
call  Sheets  and  later  May  did  call  Colonel  Sheets.  (See  page  5 
of  government  brief.) 

9.  May  requested  a  letter  of  introduction  from  General 
Campbell  for  Henry  Garsson  to  present  to  the  Chicago  Ord- 
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nance  District.  Henry  Garsson  obtained  and  used  the  letter 
of  introduction.  (See  page  4-5  of  Government  Brief.) 

10.  Payments. 

(a)  Henry  Garsson  and  Murray  Garsson  paid  $2,500  to  May 
in  June  1942.  (See  page  40  of  government  brief.) 

(b)  Henry  Garsson,  with  the  proceeds  of  an  Erie  check 
payable  to  Murray  Garsson  in  the  amount  of  $10,000,  pur¬ 
chased  a  $10,000  Cashier’s  check.  Henry  Garsson  endorsed 
Murray  Garsson’s  name  on  the  Erie  check.  The  $10,000  cash¬ 
ier’s  check  was  received  by  May  and  used  to  open  the  Cumber¬ 
land  Lumber  account.  (See  pages  32,  33  of  government  brief.) 

1  May  testified  that  this  check  was  brought  to  him  by  Murray 
Garsson  (Tr.  2668). 

(c)  Check  of  $3,156.47,  dated  November  18,  1944  (GE  6). 
This  check  payable  to  Cumberland  Lumber  Co.,  was  obtained 
by  Henry  Garsson  and  received  by  May  and  deposited  in  his 
personal  account.  (See  pages  35,  36,  38  of  government  brief.) 
May  admitted  mailing  the  check  from  Washington  to  the  Pres- 
tonsburg  bank  (Tr.  2687). 

(d)  Check  of  Batavia,  in  the  amount  of  $5,000,  dated  Jan¬ 
uary  27,  1944  (GE  8). 

This  check  was  issued  at  the  request  of  Henry  Garsson.  May 
testified  that  he  received  the  check  (Tr.  2669).  (See  page  37 
of  government  brief.) 

(e)  Check  of  Batavia,  in  the  amount  of  $2,500,  dated  July  3, 
1944  (GE  12). 

May  admitted  receiving  the  check  (Tr.  2673).  (See  page  37 
of  government  brief.) 

(f)  Check  of  Batavia,  in  the  amount  of  $1,850,  dated  March 
9,  1945  (GE  14). 

May  testified  that,  to  the  best  of  his  recollection,  the  check 
was  mailed  to  him.  He  then  mailed  it  to  the  Prestonburg  bank 
1  (Tr.  2690).  (See  page  37  of  government  brief.) 

(g)  Check  of  Batavia,  in  the  amount  of  $4,627.60,  dated 
July  3,  1945  (GE  15). 

This  check  was  issued  on  Henry  Garsson’s  instructions.  May 
admitted  receiving  this  check  (Tr.  2692).  (See  government 
brief,  page  37.) 
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(h)  May  received  a  $5,000  check,  dated  August  18,  1944, 
from  Murray  Garsson.  (See  page  39  of  the  government  brief.) 

With  reference  to  the  depositing  of  these  checks,  see  pages 
37-40  of  the  government  brief. 

The  services  performed  by  May  at  the  instigation  of  the 
Garssons  need  not  be  further  detailed,  since  they  are  set  forth 
in  the  indictment  as  overt  acts.  All  were  proved  and  in  the 
government  brief,  (see  pages  112-113)  cases  are  cited  holding 
that  overt  acts  may  be  considered  by  the  jury  in  determining 
the  existence  of  the  conspiracy. 

Defense  evidence 

B.  Both  May  and  Henry  Garsson  testified  at  length  con¬ 
cerning  various  meetings  they  had  together  and  the  matters 
discussed.  May  testified  that  he  saw  Henry  Garsson  in  his 
(May’s)  office  about  four  or  five  times  (Tr.  2965).  Henry 
Garsson  testified  that  he  saw  May  in  Washington  three  or  four 
times  and  in  Chicago  three  times  (Tr.  4415).  For  the  purposes 
of  discussion,  the  testimony  of  May  and  Henry  Garsson  will 
be  considered  under  the  following  headings: 

1.  Cumberland  Lumber  Co. 

a.  Both  May  and  Henry  Garsson  testified  that  they  together 
visited  Mr.  Kurtz  in  Philadelphia  and  discussed  with  Kurtz 
the  purchase  of  the  Letcher  County  property  (Tr.  2887,  2888; 
3678,  3681,  3696). 

b.  Henry  Garsson  testified  that  he  wrote  May  to  assign  the 
option  to  Cumberland  Lumber  Co.  (Tr.  3703).  The  assign¬ 
ment  of  the  option  was  made  by  May  and  the  option  trans¬ 
mitted  to  Kurtz  (Tr.  1876). 

c.  May  testified  that  he  and  Henry  Garsson  together  dis¬ 
cussed  organizing  Cumberland  Lumber  Co.  (Tr.  2476).' 

d.  May  testified  that  he  discussed  with  Henry  Garsson  the 
sale  of  the  property  to  Brown  (Tr.  2518-25;  2563-2564). 
Henry  Garsson  also  testified  to  the  same  discussion  (Tr.  3726, 
3735,  3743,  3749). 

e.  Both  May  and  Henry  Garsson  testified  that  they  discussed 
the  filing  of  a  suit  against  Brown  (Tr.  2580  ;  3761). 
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f.  May  testified  that  he  advised  Henry  Garsson  that  he  was 
depositing  checks  payable  to  Cumberland  Lumber  Co.  in  his, 
May’s,  personal  checking  account  and  that  Henry  Garsson  ap¬ 
proved  (Tr.  2963).  He  also  testified  that  the  sum  of  SI, 000, 
withdrawn  from  the  Cumberland  Lumber  Co.  for  a  political 
contribution,  was  with  the  approval  of  Henry  Garsson  (Tr. 
3063). 

2.  Services 

(A)  Arranging  introductions  for  Henry  M.  Garsson  in  the 

War  Department 

(1)  Colonel  Quinton  (GE  130). — May  testified  that  Henry 
Garsson  complained  to  him  on  several  occasions  that  he  could 
not  obtain  an  interview  with  the  Chicago  Ordnance  Office  and 
was  not  permitted  to  bid  on  government  contracts  (Tr.  2759, 
2760) ;  that  he  did  call  Colonel  Quinton  on  the  basis  of  the 
information  obtained  from  Henry  Garsson  although  he  did  not 
recollect  that  he  requested  Colonel  Quinton  to  obtain  an  intro¬ 
duction  for  Henry  Garsson  in  Chicago  or  to  arrange  for  his 
interview  there  (Tr.  2759-2761).  Henry  Garsson  testified 
that  he  requested  either  Murray  Garsson  or  Joseph  Freeman  to 
arrange  a  meeting  with  Colonel  Quinton  (Tr.  3925) ;  that  he 
did  not  learn  who  made  the  appointment  for  him  (Tr.  3927). 

(2)  General  Campbell;  Colonel  Sheets  (CE  132). — May  ad¬ 
mitted  making  telephone  calls  to  General  Campbell  (Tr.  2768). 
Henry  Garsson  testified  that  he  came  to  Washington  and  saw 
May  in  November  1942  to  whom  he  related  his  problems  (Tr. 
3947,  3940) ;  that  he  did  not  know  that  May  called  General 
Campbell  (Tr.  3950).  With  reference  to  the  call  from  May  to 
General  Campbell  on  April  30,  1943,  Henry  Garsson  testified 
that  he  requested  an  “opportunity  to  present  to  somebody  in 
high  authority  in  Ordnance  the  discrimination”  against  him 
(Tr.  3974) ;  that  he  saw  May  who  made  the  appointment  for 
him  to  see  General  Campbell  (Tr.  3975, 3981,  3982,  3989) ;  that 
he  saw  General  Campbell  and  Colonel  Sheets  (Tr.  3976,  3994) ; 
that  he  related  the  matters  of  “discrimination”  to  May  as  well 
as  General  Campbell  and  Colonel  Sheets  (Tr.  3993). 
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(B)  Interest  in  obtaining  contracts 

(1)  General  Campbell;  Colonel  Sheets. — May  admitted 
talking  to  Sheets  but  denied  making  the  statements  which 
Sheets  testified  he  made  (Tr.  2830, 2S32). 

(2)  100- Pound  Bomb  (GE  135). — May  testified  that  Henry 
Garsson  advised  him  of  the  facts  in  this  transaction  and  that 
Rheem  had  been  awarded  the  contract  without  bid  (Tr.  2780- 
2781).  While  Henry  Garsson  did  not  testify  that  he  discussed 
this  matter  with  May,  he  did  testify  that  he  called  the  matter 
to  the  attention  of  his  Washington  office  (Tr.  4013).  (See 
page  6  of  government  brief.) 

With  reference  to  the  telephone  call  to  General  Campbell  by 
May  on  January  21,  1944  (GE  138),  May  testified  that  Henry 
Garsson  called  and  advised  that  General  Hardy  was  on  a  west¬ 
ern  trip  and  that  he  desired  to  see  Hardy  (Tr.  2872).  May 
made  this  call  (GE  138)  and  Hardy  visited  Henry  Garsson. 

May  also  testified  that  he  called  General  Hayes,  to  whom 
he  related  that  Batavia  was  the  low  bidder  for  this  item,  (Tr. 
2792,  2794)  and  that  Henry  Garsson  had  told  him,  May,  that 
fact  (Tr.  2794). 

(C)  Cancellation  of  contracts 

(1)  8-inch,  shell ;  cut-hack. — May  testified  that  Henry  Gars¬ 
son  visited  him  in  Washington  and  related  the  matter  of  the 
cut-back  in  the  eight  inch  shell  contract;  that  he  then  made 
calls  to  General  Campbell  (GE  134),  General  Hardy  (GE 
140),  Colonel  Jank  (GE  129)  and  Colonel  White.  (See  Tr. 
2777,  2789,  2794.)  Henry  Garsson  testified  that  he  discussed 
the  matter  of  the  cut-back  with  Joseph  Freeman  and  Murray 
Garsson  who  told  him  that  they  would  take  the  matter  up  with 
May  (Tr.  4214). 

In  connection  with  the  cut-back,  Henry  Garsson  wrote  a 
letter  to  General  Hardy  protesting  against  the  cut-back  (DE 
47)  to  which  Hardy  replied  (GE  128).  A  copy  of  Garsson’s 
letter  to  Hardy  was  sent  to  the  Washington  office  by  Henry 
Garsson  and  shown  to  May  (Tr.  4208). 

Henry  Garsson  testified  that  he  received  information  from 
May  and  his  Washington  office  of  the  calls  which  May  made  in 
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this  matter,  being  advised  in  a  ‘‘general  way”  of  the  substance 
of  the  calls  (Tr.  4215). 

(2)  Chemical  warfare  trucks. — May  and  Henry  Garsson 
testified  that  they  conferred  together  in  Chicago  about  this 
matter  (Tr.  2751,  2752,  2754,  4052).  (See  page  10  of  the 
government  brief.)  May  testified  that  he  called  Judge  Pat¬ 
terson  about  the  matter  (Tr.  2750,  2751)  and  later  called 
General  Somervell  (Tr.  2752). 

(D)  Manpower  dispute 

Henry  Garsson  testified  that  he  wrote  letters  (DE  192,  Tr. 
4141,  4142,  4148;  DE  193,  Tr.  4160,  4164,  4170,  4167)  and  sent 
telegrams  to  May  (DE  190,  191)  about  the  manpower  dispute 
(Tr.  4068,  4069,  4112,  4113-4116,  4119).  He  testified  that  he 
transmitted  to  May  copies  of  correspondence  which  he  received 
from  the  War  Manpower  Commission  and  copies  of  telegrams 
which  he  had  sent  to  Army  officers  and  Murray  Garsson  (Tr. 
4069, 4140;  DE  320).  May  testified  that  he  had  received  these 
telegrams  and  letters  (Tr.  2806,  2808,  2811,  2986,  29S7,  2989, 
2990,  2991,  2992)  and  that  he  called  General  Denton,  Colonel 
Tatlow,  General  Loucks  and  General  Somervell.  (See  pages 
11,  12  of  the  government  brief.)  With  reference  to  the  call 
to  Genral  Loucks,  May  testified  that  he  called  at  the  request 
of  Murray  Garsson  (Tr.  2806). 

Henry  Garsson  further  testified  that  Murray  Garsson  wrote 
to  the  War  Department  about  the  manpower  problem  and 
transmitted  copies  to  May  (DE  325,  326,  Tr.  4167, 4171-4174). 

(E)  Freeze  order 

Henry  Garsson  testified  that  he  discussed  the  freeze  order 
with  May  (Tr.  4310,  4329,  4330)  and  that  he  requested  May 
to  call  Judge  Patterson,  which  call  was  made  in  his  presence 
(Tr.  4331);  that  Judge  Patterson  came  to  May’s  office  and 
conferred  with  him  and  May  (Tr.  4332) ;  that  he  and  May  vis¬ 
ited  Senator  Mead  to  ascertain  whether  the  investigation  by 
the  Mead  Committee  was  the  cause  of  the  freeze  (Tr.  3896, 
4367,4368). 

May  testified  that  Henry  Garsson  came  to  his  office  to  dis¬ 
cuss  with  him  the  freeze  of  Erie  funds  and  that  he  called  Judge 
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Patterson  about  the  matter,  who  came  down  to  his  (May’s) 
office  to  discuss  the  subject  (Tr.  2743,  2744,  2745).  May  also 
testified  that  he  and  Henry  Garsson  visited  Senator  Mead  (Tr. 
2999). 

For  the  details  of  the  visit  to  Senator  Mead,  see  page  43  of 
the  government  brief. 

(F)  Termination  claim 

While  Henry  Garsson  testified  that  he  did  not  know  that 
May  had  anything  to  do  with  General  Waitt’s  visit  to  Chicago, 
he  testified  that  while  he  and  General  Waitt  were  in  confer¬ 
ence,  May  telephoned  him  from  Washington  and  spoke  to  Gen¬ 
eral  Waitt  (Tr.  4396,  4397).  May  testified  that  he  made  the 
call  in  question  to  Garsson,  spoke  to  General  Waitt  and  asked 
him  for  “a  report”  when  he  (Waitt)  returned  to  Washington 
(Tr.  2981 ) .  (See  page  18  of  the  government  brief.) 

(G)  Miscellaneous  matters 

Henry  Garsson  testified  that  he  visited  May  on  or  about 
April  30,  1943,  and  they  discussed  the  matter  of  priorities  to 
obtain  certain  machinery  which  the  Chicago  Ordnance  District 
had  refused ;  that  they  also  discussed  the  action  of  the  Chicago 
Ordnance  District  in  confiscating  certain  machinery  (Tr.  3912, 
3941, 3947,  3948,  3966, 3967).  May  testified  that  Henry  Gars¬ 
son  had  made  this  visit  and  that  as  a  result  of  their  conversa¬ 
tion,  he  called  General  Campbell  (GE  132;  Tr.  2771).  (See 
page  19  of  the  government  brief.) 

(H)  The  “E”  award 

Henry  Garsson  testified  that  he  visited  May’s  office  and  dis¬ 
cussed  with  May  the  matter  of  an  “E”  award  to  Batavia  (Tr.  ' 
4286-4288).  May  testified  of  this  visit,  of  his  conversation 
with  Henry  Garsson  (Tr.  2748)  and  that  he  made  telephone 
calls  to  Judge  Patterson  and  General  Campbell  about  the  mat¬ 
ter  (Tr.  2747,  2749,  2783,  2784).  (See  page  19  of  the  govern¬ 
ment  brief.) 
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III 

Trial  judge’s  refusal  to  permit  inspection  of  grand  jury 

minutes 

The  defendant  May  filed  a  motion  on  February  8,  1947,  to 
inspect  the  grand  jury  minutes  (R.  7408)  on  the  grounds, 
among  others,  ( 1 )  that  grounds  may  exist  which  warrant  the 
dismissal  of  the  indictment  because  of  matters  occurring  before 
the  grand  jury,  (2)  an  inspection  was  necessary  to  enable  the 
defendants  to  prepare  their  defense  since  “the  prosecution 
has  so  intermingled  numerous  offenses  throughout  the  various 
counts  of  the  indictment,”  (3)  the  indictment  was  illegally 
obtained  and  evidence  used  before  the  grand  jury  in  violation 
of  U.  S.  C.,  Title  28,  Section  634.  That  same  day,  Henry  Gars- 
son  filed  a  motion  for  inspection  of  the  grand  jury  minutes 
(R.  7410)  alleging  that  the  defendant  Henry  Garsson  “is  reli¬ 
ably  informed  and  therefore  avers  that  his  testimony”  before 
the  Mead  Committee  “was  improperly  and  illegally  intro¬ 
duced  in  evidence”  against  him  before  the  grand  jury  and  that 
the  indictment  “was  based  in  whole  or  in  part  upon  such  in¬ 
competent  evidence”;  that  “a  substantial  part  of  the  testi¬ 
mony  before  the  grand  jury  was  derived  from  the  testimony 
of  Henry  M.  Garsson”  given  before  the  Mead  Committee.  The 
government  answered  these  motions  on  February  17,  1947,  (R. 
7419)  denying  (1)  that  the  testimony  of  either  Henry  M. 
Garsson  or  May,  given  before  the  Mead  Committee,  was  in¬ 
troduced  into  evidence  before  the  grand  jury  or  (2)  “that  a 
substantial  part  of  the  evidence  before  the  grand  jury  was  de¬ 
rived  from  the  testimony”  of  Henry  M.  Garsson  before  the 
Mead  Committee,  or  (3)  that  evidence  was  introduced  before 
the  grand  jury  in  violation  of  U.  S.  C.  Title  28,  Section  634. 

The  motions  were  argued  before  Justice  Schweinhaut  on 
February  21, 1947,  and  February  25, 1947.  No  evidence  was  of¬ 
fered  to  support  the  motions.  Counsel  for  May  argued  that  the 
defendant  May  was  immune  from  prosecution  since  May  testi¬ 
fied  before  the  Mead  Committee ;  that  the  grand  jury  used  “the 
information  and  the  vouchers  and  the  checks  and  the  material 
that  was  turned  over  to  the  Mead  Committee  in  the  course  of 
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the  investigation  and  in  the  testimony  of  Congressman  May” 
(Transcript,  February  21,  1947,  p.  35,  45) ;  that  the  testimony 
of  May  was  used  as  “leads,”  the  Mead  Committee  having  turned 
the  testimony  over  to  the  Department  of  Justice  (Transcript, 
February  21, 1947,  p.  35, 38, 40) ;  that  he  desired  to  examine  the 
grand  jurors  and  the  prosecutors  if  the  Judge  desired  to  keep  the 
testimony  secret  (Transcript,  February  21,  1947,  p.  42). 

Counsel  for  the  Garssons  argued  that  Henry  Garsson  tes¬ 
tified  before  the  Mead  Committee  in  executive  session  1  and 
he  thereby  obtained  immunity  (Transcript,  February  21,  1947, 
p.  51 ) ;  that  this  testimony  was  delivered  by  the  Mead  Com¬ 
mittee  to  the  Department  of  Justice  (Transcript,  February  21, 
1947,  p.  52) ;  that  reporters  who  took  the  proceedings  before 
the  Mead  Committee  appeared  before  the  grand  jury  (Tran¬ 
script,  February  21,  1947,  p.  53) ;  that  they  “believe  that  from 
certain  questions  propounded  to  Dr.  Garsson  when  he  was  be¬ 
fore  the  grand  jury  *  *  *  that  the  government  used  that 
testimony  before  the  grand  jury  and,  therefore,  at  least  we  are 
entitled  to  see  the  minutes  of  the  proceedings  before  the  grand 
jury  for  the  purpose  of  determining  whether  or  not  that  testi¬ 
mony  was  used.”  (Transcript,  February  21,  1947,  p.  54.) 

The  prosecutors,  in  argument,  stated  (1)  that  they  did  not 
introduce  the  testimony  of  Henry  M.  Garsson  or  May.  given 
before  the  Mead  Committee,  before  the  grand  jury  (Transcript, 
February  25,  1947,  p.  94,  109,  111);  (2)  that  they  did  identify 
the  testimony  of  Freeman  and  “two  other  persons,”  given  before 
the  Mead  Committee,  and  the  reporters  who  took  the  testi¬ 
mony  in  the  Mead  Committee  proceedings  were  called  before 
the  grand  jury  to  identify  that  particular  testimony  (Tran¬ 
script,  February  25,  1947,  p.  109,  110,  111,  154-155);  (3)  that 
the  testimony  of  Freeman  and  the  “two  other  persons”  was 
identified  in  connection  with  perjury  investigations  (Tran¬ 
script,  February  25,  1947,  p.  110);  (4)  that  the  testimony  of 
neither  May  nor  Henry  M.  Garsson,  was  identified  or  used 

1  By  order  of  court,  this  testimony  was  turned  over  to  the  defendant 
Henry  Garsson. 
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before  the  grand  jury  (Transcript,  February  25,  1947,  pp. 
109,  111).2 

It  is  submitted  that  neither  in  the  various  motions  nor  in 
argument  before  Justice  Schweinhaut  was  there  any  showing 
made  which  would  have  justified  the  Court  in  granting  the 
motions.  Counsel  for  the  defense  were,  at  most,  engaging  in 
sheer  speculation  as  to  the  use  of  the  testimony.  And  they 
were  never  able  to  show,  nor  did  they  contend,  that  this  was 
the  only  evidence  before  the  grand  jury,  competent  or  other¬ 
wise.  Their  motions,  when  stripped  bare,  do  nothing  more 
than  allege  that  the  testimony  was  used  for  ‘deads.”  (See  Vol. 
4,  pages  3SG-384.)  But  that  is  not  a  fact  since  the  Mead  Com¬ 
mittee  and  the  Federal  Bureau  of  Investigation  had  been  in¬ 
vestigating  these  matters  long  before  May  or  Henry  Garsson 
testified  before  the  Mead  Committee.3 

It  is  submitted  that  defendants  are  not  permitted  “to  pick 
over”  the  testimony  before  a  grand  jury  for  the  purpose  of 
preparing  a  defense.  United  States  v.  American  Medical 
Association,  26  F.  Supp.  429  (D.  C.,  D.  C.) ;  United  States  v. 
Garsson,  291  Fed.  646  (D.  C.  N.  Y.  1922).  In  most  instances, 
Courts  have  denied  motions  to  inspect  grand  jury  minutes  on 
the  grounds,  as  stated  in  United  States  v.  Molasky,  118  F.  (2d) 
128  (C.  C.  A.  7)  ,  “that  the  granting  of  such  requests  would  dan¬ 
gerously  impair  our  system  of  grand  jury  procedure.”  It  would 
open  the  way  for  an  exploratory  expedition  for  the  purpose  of 
obtaining  the  government’s  evidence,  and  pave  the  way  for 
numerous  dilatory  tactics.”  United  States  v.  Alper,  156  F. 
(2d)  222  (C.  C.  A.  2) ;  United  States  v.  Cohen,  145  F.  (2d)  82  (C. 
C.  A.  2) ;  United  States  v.  Byoir,  147  F.  (2d)  236  (C.  C.  A.  5) ; 
United  States  v.  American  Medical  Association,  supra;  United 
States  v.  Garsson,  supra;  U nited  States  v.  Ly decker,  275  Fed.  976 

2  With  reference  to  the  answer  filed  by  the  Government  and  in  which  it 
was  stated  that  the  Government  denied  “that  a  substantial  part  of  the  evi¬ 
dence  was  derived  from  the  testimony  of  Henry  M.  Garsson"  before  the  Mead 
Committee,  the  prosecutor  stated  to  the  Court  that  this  was  not  a  concession 
that  the  Government  used  some  of  the  testimony  but  “that  is  the  way  they 
aUeged  it  and  we  denied  it”  (Transcript,  February  21,  1047,  p.  40). 

3  See  Vol.  4,  page  3S2 ;  See  also  page  43  of  the  Government  brief. 
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(D.  C.  N.  Y.) ;  United  States  v.  Gouled ,  253  Fed.  242  (D.  C.  N. 
Y.) ;  United  States  v.  Warren,  53  F.  Supp.  435  (D.  C.  Conn.) ; 
United  States  v.  Procter  and  Gamble,  47  F.  Supp.  676  (D.  C. 
Mass.)  However,  there  are  instances,  although  infrequent, 
where  the  motions  to  inspect  the  grand  jury  minutes  are  per¬ 
mitted.  Thus,  the  motions  are  granted  where  there  is  “a  clear 
and  positive  showing  of  gross  and  prejudicial  irregularity  influ¬ 
encing  the  grand  jury  in  returning  an  indictment.”  United 
States  v.  American  Medical  Association,  supra.  Again,  courts 
will  permit  inspection  where  it  is  affirmatively  established  by 
the  accused  that  the  only  evidence  before  the  grand  jury  was  in¬ 
competent  or  illegal.  Metzler  v.  United  States,  64  F.  (2d)  203 
(C.  C.  A.  9) ;  United  States  v.  Cotter,  60  F.  (2d)  689  (C.  C.  A. 
2) ;  United  States  v.  Ly decker,  supra.  But  even  though  some 
incompetent  evidence  may  have  been  introduced  before  a  grand 
jury,  the  indictment  is  not  thereby  vitiated  if  there  was  also 
some  competent  evidence.  United  States  v.  Perlman,  247  Fed. 
158  (D.  C.  N.  Y.) ;  United  States  v.  Lydecker,  supra. 

In  the  present  matter  there  has  been  no  adequate  showing 
of  improper  evidence  introduced  before  the  grand  jury  nor  that 
there  was  no  competent  evidence ;  at  most,  the  averments  of  the 
defendant,  Henry  Garsson,  were  on  information  and  belief 
while  the  averments  in  the  motions  of  May  amounted  to  no 
more.  See  United  States  v.  American  Medical  Association, 
supra. 

It  will  be  noted  that  the  trial  judge  in  denying  the  motions 
to  inspect  the  grand  jury  minutes  stated  he  would  himself  in¬ 
spect  the  grand  jury  minutes  to  see  whether  or  not  the  prose¬ 
cution  had  made  illegal  use  of  the  testimony  of  May  and  Gars¬ 
son  given  the  Committee.  (See  Transcript  February  25,  1947, 
p.  155.)  The  presumption  is  that  the  trial  judge  did  so.  Abuse 
of  discretion  in  thus  disposing  of  the  motions  upon  the  showing 
made  by  the  appellants,  we  submit,  is  not  made  to  appear. 

The  defendants  contended,  further,  before  Justice  Schwein- 
haut  that  they  were  entitled  to  inspect  the  grand  jury  minutes 
under  Rule  6  (e)  of  the  Federal  Rules  of  Criminal  Procedure 
since  the  effect  of  that  rule  was  to  remove  the  veil  of  secrecy 
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surrounding  the  grand  jury  proceedings,  it  being  requisite  only 
that  they  assert  that  grounds  may  exist  for  the  motion.  (See 
Tr.  February  21, 1947,  p.  44.)  We  submit,  to  the  contrary,  that 
the  rule  does  not  destroy  the  secrecy  of  grand  jury  proceedings. 
See  Note  to  the  section  in  “Federal  Rules  of  Criminal  Proce¬ 
dure.”  Further,  under  the  rule,  there  must  be  a  “showing” 
that  grounds  may  exist.  This  does  not  and  cannot  mean  that 
the  bare  assertion  of  grounds,  in  the  absence  of  more,  will  suf¬ 
fice.  Otherwise,  every  defendant,  regardless  of  the  merits  of 
his  contention,  could  have  access  to  the  grand  jury  minutes, 
with  the  attendant  result  that  prosecutions  for  crime  would  be 
intolerably  hampered.  In  any  event,  the  rule  does  not  deprive 
the  court  of  its  discretion.  United  States  v.  Alper,  156  F.  (2d) 
222  (C.  C.  A.  2).  We  submit,  accordingly,  that  there  was  no 
error  by  the  trial  judge,  in  the  exercise  of  his  discretion,  in  deny¬ 
ing  the  motions  to  inspect  the  grand  jury  minutes  and  to  sup¬ 
press  the  evidence. 

CONCLUSION 

For  the  reasons  stated  we  respectfully  submit  that  the  judg¬ 
ments  should  be  affirmed. 

T.  Vincent  Quinn, 
Assistant  Attorney  General. 
William  A.  Paisley, 
Bernard  J.  Vincent, 

Ellis  L.  Arenson, 

Special  Assistants  to  the  Attorney  General . 
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Government  Exhibits 


Num¬ 

ber 

Description 

Identified  by— 

Received  into 
evidence — 

Witness 

Page 

Witness 

Page 

CHECKS,  ETC. 

i 

Erie  Basin  to  H.  M.  Garsson,  6/6/43,  $5,000 _ 

Click _ 

812 

Glick . 

812 

2 

Erie  Basin  to  Murray  Garsson,  6/7/43,  $5,000  _ 

. do . 

810 

. do - 

812 

3 

Erie  Basin  to  Murray  Garsson,  7/8/43,  $10,000 

Kohaut . 

188 

4 

Erie  Basin  to  H.  M.  Garsson,  7/31/43,  $10,000 . 

. do . 

188 

5 

Erie  Basin  to  Murray  Garsson,  8/18/44,  $5,000 . 

Ewell . 

358 

Ewell . 

359 

6 

Erie  Basin  to  Cumberland  Lumber  Co.,  11/18/44, 

Spradlin.... 

220 

Spradlin.... 

222 

$3,156.47. 

Audit  of  voucher,  Erie  Basin,  11/18/44 . 

Glick . 

813 

Olick . 

SI  5 

8 

Check,  Batavia  to  Cumberland  Lumber  Co., 

Spradlin.... 

230 

Spradlin.... 

233 

1/27/44,  $5,000. 

9 

Check,  Batavia  to  First  National  Bank,  6/9/44, 

jxelson 

313 

(Nelson . 

314 

$1,500. 

(Arthur . 

322 

10 

Check  request,  6/8/44,  $1,500 . 

Arthur . 

323 

11 

6/5/44,  $1,500,  draft . . 

Spradlin.... 

212 

Spradlin.... 

216 

12 

Check,  Batavia  to  Cumberland  Lumber  Co., 

. do _ 

234 

. do.. _ 

234 

7/3/44,  $2,500. 

14 

Check,  Bntavia  to  Cumberland  Lumber  Co., 

. do _ 

223 

. do . 

224 

3/9/45,  $1,850. 

15 

Check,  Batavia  to  Cumberland  Lumber  Co., 

. do . 

228 

. do . 

229 

7/2/45,  $4,627.60. 

16 

Check  roquest,  7/2/45 . 

Glazier _ 

1168 

Glazier . 

1170 

17 

Cashier’s  check,  7/19/43,  No.  565217,  American 

Kohaut . 

189 

Kohaut . 

189 

National  Bank  to  Murray  Garsson,  $10,000. 

IS 

Check  requisition,  signed  by  Henry  M.  Garsson, 

. do _ 

188 

_ do . 

188 

7/19/43. 

19 

Cashier's  check,  American  National  Bank,  $10,- 

— do . 

189 

. do . 

189 

044.40,  S/6/43. 

• 

19A 

Check  requisition  dated  S/6/43  for  above  cheek.. 

. do . 

188 

. do . 

189 

FIRST  NATIONAL  BANK  OF  FRKSTONSBURG, 

DEPOSIT  SLIPS  AND  BANK  RECORDS 

20 

Bank  statement,  A.  J.  May,  10/29/41  to  9/4/45 . 

Spradlin.... 

198 

Spradlin.... 

211 

21 

Bank  statement,  Cumberland  Lumber  Co _ 

—..do . . 

199 

. do . 

211 

DEPOSIT  SUPS 

23 

Erie  Basin  cheek,  account  of  A.  J.  May,  12/11/44, 

. do . 

220 

222 

$3,156.47. 

24 

Batavia  cheek,  account  of  A.  J.  May,  3/14/45, 

. do . 

223 

. do . 

224 

$1,850. 

25 

Batavia  check,  account  of  A.  J.  May.  7/7/45. 

. do . 

229 

. do . 

229 

$4,627.60. 

27 

Cumberland  Lumber  Co.,  account,  7/26/43,  $10,000. 

204 

. do . 

J  211 
1  204 

2S 

Cumberland  Lumber  Co.,  account,  2/2/44,  $5,000.. 

. do . 

230 

233 

29 

Cumberland  Lumber  Co.,  account,  7/5/44,  $2,500.. 

. do . 

234 

. do . 

234 

(23) 
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Government  Exhibits — Continued 


Num¬ 

ber 

Description 

Identified  by— 

Received  Into 
evidence — 

Witness 

Page 

Witness 

Page 

DErosrr  slips— continued 

30 

Cumberland  Lumber  Co.,  account,  4/28/44,  $500. . . 

Stanley . 

339 

Stanley . 

341 

30a 

Cumberland  Lumber  Co.,  account,  1/17/44,  $600 _ 

. do . 

339 

. do . 

341 

30b 

Cumberland  Lumber  Co.,  account,  3/25/44,  $1,600. 

. do . 

340 

...  do . 

341 

30c 

Cumberland  Lumber  Co.,  account,  3/29/44,  $900. . 

. do . 

340 

. do . 

341 

30d 

Cumberland  Lumber  Co.,  account,  4/24/44,  $600.. 

. do . 

340 

_ do. . 

341 

deposit  tickets:  bank  rkcords;  national 

bank  or  Washington 

32 

Ledger  sheet,  4/11  to  7/10/12,  ledger  sheet,  7/10/44  to 

Ewell . 

357 

Ewell . 

357 

1/24/45. 

33 

Deposit  ticket.  8/22/44,  $4,000 . 

. do  _ 

358 

_ do . 

359 

34 

Deposit  ticket.  6/16/42,  $2,500 . 

Alden . 

1623 

Squires . 

1840 

35 

Signature  card,  A.  J.  May . . 

_ do _ 

374 

Alden _ 

375 

HELDS  LETTERS 

36 

May  to  Fields,  4/26/43 . 

Fields  . 

300 

Fields  _ _ 

391 

37 

May  to  Fields,  5/2/43 . . . 

. do . 

396 

398 

38 

May  to  Fields,  5/3/43 . . . 

. do . 

401 

. do . 

408 

39 

May  to  Fields,  5A1/43 . 

_ do . 

408 

..do . 

401 

40 

May  to  Fields,  5/14/43 . 

. do . 

412 

. do . 

412 

41 

May  to  Fields,  5/24/43 . . . 

_ do . 

4X1 

. do 

433 

42 

May  to  Fields,  5/27/43 . 

. do 

435 

. do 

436 

43 

May  to  Fields,  8/23/43 . 

. do 

437 

. do 

437 

44 

May  to  Fields,  9/14/43  . . . . 

_ do . 

440 

. do . 

440 

45 

May  to  Fields,  9/20/43 . . 

_ do  _ 

441 

_ do . 

442 

4G 

Mhv  to  Fields,  9/27/43 . 

.  _  do 

445 

_ do . 

445 

47 

Fields  to  May,  10/18/43...  . . . 

_ do.  ... 

447 

. do. . 

447 

4S 

May  to  Fields,  10/25/43 . 

_  do _ 

450 

_ do. . 

450 

49 

May  to  Fields,  11/6/43 . . . 

. do . 

453 

...  do . 

453 

50 

May  to  Fields,  11/16/43 . . 

. do  _ 

455 

. do  . 

456 

51 

Mav  to  Fields,  11/10/43 . 

. do . 

458 

. do . 

458 

52 

May  to  Fields,  1/1/44  . . . 

...  do 

459 

. do . 

459 

53 

May  to  Fields,  1/8/44 . . . . . 

_ do  .... 

460 

_ do . . 

460 

54 

May  to  Fields,  1/13/44 . 

. do  _ 

462 

. do  . 

462 

55 

May  to  Fields,  1/27/44  . . 

. do 

475 

. do . 

475 

56 

Mav  to  Fields,  1/28/44 . . . 

...  do  . 

477 

_ _ do . . 

479 

57 

May  to  Fields,  1/30/44  . . . 

. do 

480 

. do . 

482 

58 

May  to  Fields,  2/16/44  . 

483 

. do . 

483 

59 

May  to  Fields,  3/13/44 . 

. do . 

-1S4 

. do . 

485 

60 

Fields  to  May,  3/15/44 . 

,__do . 

490 

. do . 

490 

BROWN'  LETTERS 

61 

May  to  Brown,  2/21/45 . . . 

Brown . 

659 

Brown . 

661 

62 

May  to  Brown,  3/3/45  . . . 

. do. 

664 

. do . 

665 

63 

May  to  Brown,  3/16/45  _ _ _ _ _ 

. do . 

667 

. do . 

667 

64 

May  to  Brown,  5/25/45 . 

- do . 

671 

671 

65 

May  to  Brown,  10/1/45 . . . . 

. do . 

680 

. do . 

681 

66 

May  to  Brown,  10/28/45. . . 

. do _ 

686 

. do— . 

6S6 

BURNS— KURTZ  LETTERS 

67 

May  to  Burns,  4A2/45. ...  _ _ _ _ 

Crump  ..  .. 

1898 

Crump . 

1899 

79 

May  to  Kurtz,  8/22/44 . . 

Kurtz . 

1872 

Kurtz . 

1873 

25 
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Num¬ 

ber 

Identified  by— 

Received  into 
evidence — 

Description 

Witness 

Pape 

Witness 

Page 

burxs-kurtz  letters— continued 

so 

May  to  Kurtz,  12/12/4-1 . 

_ ... 

May . 

3348 

81 

May  to  Kurtz,  7/2/45 . . 

3357 

82 

Option,  mineral  development  to  A.  J.  May..  . 

Kurtz _ 

1868 

Kurtz . 

1871 

S3 

Certified  copy  of  deed,  mineral  development  to 
Cumberland  Lumber  Co. 

2177 

85 

CORPORATION'  TRUST  CO. 

Certified  copy  of  charter  of  Cumberland  Lumber 
Co. 

2177 

LETTERS 

86 

Corporation  Trust  Co.  to  Levin,  8/19/43.. . 

Hartley . 

1095 

Hartley . 

1096 

87 

Hartley  to  May,  1/26/45  . 

_ do  ..  .. 

1097 

. do _ _ 

1097 

8S 

Hartlov  to  May,  3/1/15 . . . 

_ do . 

1099 

. do . 

1099 

SO 

Hartley  to  May,  4/23/45 . 

..  ..do . 

1100 

. do . 

not 

90 

May  to  Corporation  Trust  Co.,  7/2/45 . . 

. do . 

1102 

. do. . - 

1103 

91 

Hartley  to  May,  9/26/45 . 

. do  . 

1104 

....  do . 

1104 

92 

Hartley  to  May,  4/20/46 . . 

. do _ _ 

1105 

. ..  ..do _ 

1106 

GEORGE  P.  EUAN  it  UN 

03 

Purchase  order  to  Cumberland  Lumber  Co., 

Franklin  . 

631 

Franklin.... 

633 

5/10/44. 

97 

May  to  Franklin,  l'5/45  . . . . 

. do . 

639 

. do . 

639 

100 

Franklin  to  May,  1/23/45 . . 

....  do . 

643 

. do . 

646 

101 

May  to  Franklin,  4/24/45 . 

. do . 

048 

649 

ERIE  PURCnASK  ORDERS 

103 

Purchase  order  to  Cumberland  Lumber  Co.,  No. 

Click,  Fields. 

© 

Click . 

824 

7117,  dated  10/ 29/43. 

104 

Purchase  order  to  Fostorio,  No.  7117,  dated 
10/29/43. 

Click.. 

887 

Evans . 

929 

CUMBERLAND  INVOICES 

105 

Erie  Basin,  10/2/44 . . . 

Little  Jock 

611 

Olick . 

825 

May. 

106 

Erie  Basin.  10/23/44.. . 

Olick  . 

814 

820 

107 

Erie  Basin,  11/2/44 .  . . 

Little  Jack 

615 

. do . 

827 

May. 

10S 

Batavia  metal,  3/29/44 . . . 

Brown . 

703 

O’Connor... 

933 

BATAVIA  PURCHASE  ORDERS 

109 

Cumberland  Lumber  Co.,  Z--417.  2/5/44 . 

....  do. . 

704 

Click . ... 

849 

110 

Cumberland  Lumber  Co.,  5944,  3/29/44..  . 

. do. . 

849 

111 

Letter,  Weeman  to  Boardman,  2/16/44 _ _ 

Weeman .... 

1039 

Weeman _ 

1042 

111a 

Inventory  sheet  Batavia,  4/30/45 . . . 

O'Connor  .. 

937 

O’Connor. . . 

941 

112 

Letter  and  invoices,  Weeman  to  Lebkicker, 

Weeman.... 

1035 

Weeman.... 

1036 

2/14/44. 

26 
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Num¬ 

ber 

Description 

Identified  by— 

Witness 

Page 

1 18 

Ch<v*V  .<1  OOll  to  R  V  \f;iv  10/17/44  . 

Aldcn . 

1627 

Hughes _ 

971 

120 

_ do . 

971  . 

121 

. do . 

971  . 

122 

Purchase  order  for  typewriter  from  Erie  Basin 

_ do . 

971 

Metal  Products. 

123 

Olsen . 

978 

124 

2  pages  of  typewriter  specimens . 

Walsh. . 

982 

125 

Enlargements  of  typewriter  specimens  . 

126 

Carbon  copies  of  records  of  Cumberland  Lumber 

/ 1092  | 

Co.  furnished  to  Levin  by  C.  T.  C. 

(.1093  | 

127 

Telephone  transcript  from  May,  7/27/44. . 

O'nara . 

1212 

128 

Jank . . 

1367 

120 

Telephone  conversation,  May  to  Jank,  5/15/45 - 

. do . 

1363 

130 

Teletype  Wesson  to  Chicago  Ordnance,  4/16/42. 

Quinton . 

1433 

131 

Letter  Campbell  to  Hammond,  3/25/43  .  . 

Campbell... 

1441 

132 

Telephone  transcript  May  to  Campbell,  4/30/43... 

- do . 

1446 

133 

Telephone  transcript  May  to  Campbell,  5/1/45  — 

. do . 

145S 

134 

Telephone  transcript  May  to  Campbell,  6/18/45 

_ do . 

1463 

135 

Telephone  transcript  May  to  Campbell,  1/21/44... 

1478 

138 

Telephone  transcript  May  to  Campbell,  3/1/44,... 

. do . 

148S 

130 

Telephone  transcript  May  to  Campbell,  3/23/45  . . 

_  do  . 

1496 

140 

Hardv . 

1557 

141 

Telephone  transcript  from  May  to  Tatlow, 

Tatlow . 

15X2 

1 1/29/44. 

142 

Check,  $1,000,  Joseph  S.  Freeman  to  R.  V.  May, 

Alden . 

1627 

10/10/44. 

144 

Phone  May  to  Loucks,  no  date  . 

Loucks . 

1665 

145 

Hauck . 

1732 

140 

. do . 

1732 

147 

. do . 

1733 

148 

Letter  from  Somervell  to  May,  3/8/43 . 

Somervell  . . 

1795 

149 

Application  for  domestic  transfer  of  funds,  6/15/42. 

Squires _ 

1X35 

150 

. do . 

1835 

151 

. do . 

1836 

152 

_ do . 

1837 

153 

. do . 

1838 

154 

_ do . 

1838 

155 

_ do . 

1S39 

156 

Remittance  letter  to  Chase  from  National  Bank  of 

Bolsom  _ 

1847 

Washington,  6/11/42. 

157 

Bank  record  of  charge  made  against  National 

_ do . 

1S48 

Bank  of  Washington  on  6/12/43  (protest  of  check) 

158 

!  Notaries  listing  of  items  protested . 

. do . 

1X48 

159 

. do . 

18-19 

160 

Bank  record  of  credit  to  National  Bank  of  Wash- 

. do . 

1851 

ington,  6/15/42. 

161 

Application  for  cashier’s  check . 

MnfTeo. . 

1855 

Received  into 
evidence — 


Witness 

Page 

Feldman.... 

Hughes . 

..  do . 

_ do . 

972 

...  do _ 

972 

Olsen . 

980 

Walsh . 

984 

Miller . 

1027 

Hartley . 

1093 

O'Hara _ 

1212 

Jank . 

1378 

_ do  . . 

1378 

Quinton _ 

1435 

Campbell... 

1494 

...  do  . 

1447 

_ do _ 

1458 

_ do . 

1464 

...  do  .  ... 

1479 

_ do . 

14X9 

_ do _ 

149S 

Hardy . 

1558 

Tatlow _ 

15X2 

Feldman _ 

2113 

Loucks . 

Hauck . 

. do . 

_ do . 

Somervell. . . 

Squires . 

_ do . 

. do . 

. do . 

. do . 

_ do . 

_ do . 

Bolsom  _ 


1066 

1689 

2053 

2057 

2053 

2057 

2053 

2057 

1797 

1X40 

1S41 

1842 

1812 

1X42 

1812 

1813 

1852 


_ do . 


1852 


_ do . 

_ do . 

. do . 


1852 

1852 

1S52 


MafTeo 


1X57 
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Government  Exhibits — Continued 


Num¬ 

ber 

Description 

Identified  by— 

Received  into 
evidence — 

Witness 

Page 

Witness 

Page 

162 

Cashier's  check  . _  _ . _  _ . 

Maffeo . 

1855 

MafTeo _ 

1S57 

163 

165 

Lodger  sheet  of  Raynes  Realty  Co . 

. do  .  .. 

1856 

. do . 

1857 

Letter  to  Wiltur  Corp . . . . 

Barber . 

2074 

Barber . 

2075 

165a 

Receipt  signed  by  J.  F.  Freeman . . . . 

. do . 

rm 

. do . 

2075 

165b 

Memo,  of  note  transaction,  6/4/42 _ _ 

_ do . 

rm 

. do . 

2075 

1G6 

Authenticated  papers  from  Albert  Freeman  files.. 
Authenticated  papers  from  Schwamm  file . 

Ulio . 

2161 

Ulio . 

2173 

167 

. do  . 

2164 

168 

Card  record  of  typewriter  . . 

Cleary . 

2151 

169 

Copy  of  bill  of  sale  _ _ _ 

2151 

170 

Papers  filed  with  Secretary  of  State  of  Kentucky. 
Excerpt  from  Journal,  House  of  Representatives, 
1/3/41. 

House  resolution . . . . . . 

2211 

171 

2214 

171A 

2214 

171B 

Excerpt  from  Journal,  House  of  Representatives, 
1/6/43. 

Excerpt  from  Journal,  nouse  of  Representatives, 
1/12/43. 

Excerpt  from  Journal,  House  of  Representatives, 
1/3/45. 

Excerpt  from  Journal,  House  of  Representatives, 
1/3/45. 

Official  list  of  Members,  House  of  Representatives, 
76th  Cong. 

Official  list  of  Members,  House  of  Representatives, 
77th  Cong. 

Official  list  of  Members,  House  of  Representatives, 
78th  Cong. 

Official  list  of  Members,  House  of  Representatives, 
79th  Cong. 

Certificate  of  election,  77th  Cong . 

2214 

171C 

2214 

171D 

2214 

171E 

2214 

171F 

2214 

171G 

2214 

171H 

2214 

1711 

2214 

171J 

2214 

171 K 

Certificate  of  election,  78th  Cong . . 

2214 

171L 

Certificate  of  election,  79th  Cong . 

2214 

172 

Press  release  . 

May.  . 

3038 

May . 

3047 

174 

Elisha  Walker  check,  4/3/41 . 

_ do _ 

3236 

3240 

175A 

175B 

Letter  to  Elisha  Walker,  9/24/41 . . . 

3242 

Letter  from  Elisha  Walker,  9/30/41 . 

mmmmiw 

mm 

3242 

176 

May’s  note  to  Walker,  9/28/41 . . . 

mumwwi 

mm 

3244 

177 

Letter  to  Fields,  1/15/44  (enclosure  letter  of  1/17/44 
to  Miller  Bros.) 

Letter  Murray  Garsson  to  May,  8/27/43 . . 

..do . 

3247 

178 

May _ 

3254 

_ do . . 

3255 

179 

Beulah  Teitlebaum  notebook . . 

Garsson . 

4458 

Harbison. . 

5909 

180 

181 

Signed  statement  of  Little  Jack  May _ 

Little  Jack 

5493 

Little  Jack 

5503 

Purchase  order  to  California  Redwood . . 

May. 

Adams . 

5654 

Ihm'  Wi 

5659 

182 

183 

Transcript  of  notes  in  notebooks . 

Harbison.... 

5909 

Harbison.... 

5909 

Letter  Hammond  to  Campbell . . . . . 

5942 

184 

Letter  Garsson  to  Chicago  ordnance,  10/3/44 _ 

5946 

185 

Check  of  Roger  J.  D'Orn . . . . . . 

Freeman _ 

G056 

6243 

180 

Income  tax  return  A1  Levin,  1944 . . . 

6244 

187 

Levin’s  cashbook _ _ _ 

Pritchard... 

6219 

Pritchard... 

6222 
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